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This case concerns the joint petition of Verizon, New England, Inc. and certain of its 

y franch ise to FE affiliates to transfer Verizon's network of land lines and its utilit: iirPoint 

Communications, Inc. In this order, we address three motions submitted by the Office of 

Consumer Advocate (OCA) to compel FairPoint to produce certain materials in discovery. 

At issue are (1) a pleading captioned "Office of C :cond Motion to 

Compel Fairpoint's Responses to Group I, Set I Data Requests," submitted on May 18,2007, (2) 

a pleading captioned "Office of Consumer Advocate's Third Motion to Compel Fairpoint's 

Responses to Group 1, Set 1 Data Requests," filed on May 30,2007, and (3) a pleading captioned 

"Office of Consumer Advocate's Second Motion to Compel Verizon's Responses to Data 

Requests" filed on June 8,2007. FairPoint objected to the first two motions on May 25,2007 

and June 8,2007, respectively. Verizon submitted an objection to the third motion on June 18, 

2007. 



I. Motions Seeking to Compel Discovery from FairPoint Communications 

The May 18 motion concerns four data requests - nos. 15, 38,43 and 44 - from the first 

group of data requests OCA tendered to the joint petitioners in April pursuant to the procedural 

schedule established for this docket. See Order No. 24,733 (March 16, 2007), slip op. at 6-7 

(approving procedural schedule proposed by parties and staff).' At issue are materials prepared 

by FairPoint or its outside advisors that relate to Fairpoint's internal deliberations as to its 

negotiations with Verizon and th nent Fairpoint u y reached with Verizon. The 

May 30 motion concerns similar data requests from the same group (nos. 14, 17,23 and 26), 

posed as queries seeking background on the filing FairPoint made with the U.S. Justice 

Department in connection with the approval for the asset transfer require the Hart-Scott- 

Rodino Act. The arguments and positions taken by the d identical in the 

two motions. 

OCA characterizes the responses received to the data requests as incomplete, incorrect 

and non-responsive. According to OCA, the documents are like1 extent to whlch 

the amount of debt to be assumed by Fairpoint ir ,tion with the deal either increased or 

decreased over the course of the Company's negotiations with Verizon, and would also allow 

OCA "to trace or compare model results to the actual accounting and financial data to illustrate 

gaps if any between financial model results presented by [FairPoint witness Walter E. Leach, Jr.] 
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As noted in Order No. 24,733, the parties and Staff proposed, and we approved, a rules waiver that involved a 
hearings examiner conducting telephone conferences to resolve discovery disputes as they arose, at least in the first 
instance. We regard the pending discovery motions as outside that framework, inasmuch as the procedural schedule 
contemplated that the hearings examiner would address discovery problems arising out of any objections made to 
discovery requests. The pending OCA motions, in contrast, arose after the OCA received responses from FairPoint 
and deemed such responses to be inadequate. In these circumstances, it is expeditious simply to resolve the pending 
motions by order of the Commission. 
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and actual accounting data." May 18 Motion at 8. Further, according to OCA, requested cash- 

flow analyses would tend to illuminate "the critical financial metric of free cash flow, upon 

which the financial viability of the new entity rest[s]." Id. at 9. It is OCA7s position that "the 

proposed merger and acquisition was the product of a process which took place over many, many 

months" prior to the actual agreement and thus that it would be "unreasonable and incorrect" to 

determine that the documents do not relate to the requisite public interest determination to be 

made by the Commission. Id. at )hasis in origina' :A's view, allowing Fairpoint 

to avoid providing internal documents that antedate the January 14,2007 agreement with 

Verizon would allow FairPoint "to make arbitrary and self-serving distinctions about what 

documents pertaining to the acquisition they will or will not produce, to t ment o f .  . . the 

public interest." Id. at 1 1. Finally, with respect t .Point board of 

directors, the requested information is "some of the most tant information that must be 

analyzed in this case" because "the information that was uri~ized to inform senior management 

and board members during the a( n process can provide the cleare of the main 

issues in the transaction, and the potential impact on the company and its ratepayers." Id. at 13. 

OCA notes that such information would be "free of 'spin' due to fiduciary, legal and business 

responsibilities of senior management." Id. 

The May 30 motion reprises the arguments made by OCA on May 18. In both motions, 

OCA stresses that since it does not know what full responses to the data requests would reveal, it 

cannot state with full particularity how these responses would be admissible as evidence or 

would lead to the discovery of admissible evidence. Neither motion, however, requests that 

FairPoint be directed to compile an index or summary of the documents. 

made to the Fair 
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In opposition to the motions, FairPoint relies on two previous decisions by the 

Commission in connection with discovery disputes involving negotiations leading to agreements 

ultimately subject to Commission review. In Public Service Co. of New Hampshire, 89 NH PUC 

226 (2004), the Commission refused to compel the production of documents related to 

negotiations between an electric utility and the contractor it selected to build a wood yard (in 

connection with plans to convert a coal-fired boiler to one capable of burning wood). The 

Commission ruled that, as to suc ential ar etitively sensitive negotiations, and "[iln 

contrast to the results of any such negotiations, we can conceive of no circumstances in which we 

would deem the information [to be] admissible." Id. at 230. Similarly, in City of Nashua, Order 

No. 24,654 (August 7,2006), reh g denied, Order No. 24,671 (St le Commission 

refused to compel the City of Nashua to produce ir tion concerning tions leading up 

to an agreement with an outside contractor for the operation of the water utility system the City is 

seeking to municipalize pursuant to RSA 38. In that decision, we noted that the standard for 

allowing discovery in Commission proceedings is a liberal one but is still subject to "principles 

of reasonableness and common sense." Order No. 24,654, slip op. at 3. We observed that, "the 

facts that drive the Commission's ultimate decision relate to the costs themselves, as fixed by the 

contracts in question, regardless of how the contracting parties may have regarded them during 

contract negotiations and regardless of whether the assumptions that drove such negotiations are 

at variance with public statements." Id. at 4. 

We agree with FairPoint that, in light of the two decisions cited above, it is an established 

principle that the Commission will not compel the discovery of information simply to shed light 

on the thinking of parties that enter into contracts subject to our review. The rule we apply in 

negotial 
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these situations is that parties are entitled to obtain information in discovery if the information is 

"relevant to the proceeding or reasonably calculated to lead to the discovery of admissible 

evidence." Id. at 3. But, because the matter before the Commission relates to the actual 

agreement of the joint petitioners as opposed to the negotiations that preceded it, "[wle do not 

perceive circumstances in which information about the negotiations . . . would become part of the 

record in this proceeding." Id. 

11. Motion Seeking to ( Discove ~n 

The OCA motion with respect to Verizon concerns one data request, referenced as OCA 

1-5.2 The data request sought "a complete copy of Verizon's business plan for the years 2004, 

2005,2006,2007 and 2008." 

According to the OCA, when Verizon objected to ations ensued 

and Verizon agreed to provide a response "regarding bus~ness plans mar relate to New 

Hampshire." June 8,2007 Motion at 7. OCA states that it therefore did s a motion to 

compel discovery as to this data I n light of the Verizon objection, assuming that Verizon 

would produce the agreed-upon response - business plans related to Verizon New Hampshire 

only, "to the extent that they exist." Id. at 8. According to OCA, the response actually provided 

by Verizon was that "[b]usiness plans responsive to this request that pertain to New Hampshire 

operations do not exist and thus are not available." Id. Verizon does not contest these factual 

assertions as to what transpired between the two parties. 
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Also referenced in the motion are three additional data requests tendered by OCA to Verizon, denominated OCA 
1-1 1, 1-1 13 and 1-1 14. Since we do not understand OCA to be seeking to compel responses to these data requests, 
we do not address them. The motion indicates that OCA intends to reserve its rights to compel responses to these 
data requests at an unspecified later time. We express no view as to whether this is permissible in the circumstances. 
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According to OCA, based upon information and belief Verizon has "some type of 

business plans, perhaps not prepared by state but instead by line of business or some other 

internal organization, that direct its activities in various areas of the business." Id. OCA states 

that it seeks Verizon's "complete business plans" to pennit OCA to assess the extent to which 

such plans relate to the issues in this proceeding. In the view of OCA, if the business plan of 

Verizon New Hampshire's corporate parent is the only such document available, such a plan 

would be "directly relevant to thc of the proposed Vew Hampshire 

consumers because it likely discusses the overarching business p: of Verizon NH's 

corporate parent, which, in the absence of a New Hampshire-speciric ~usiness plan (or plans), 

directs operations and investment in the state." Id. at 8-9. 

In opposition, Verizon's position is that O( en agreement the 

consumer advocate made, in resolution of the parties* dispute over WCA 1-3, to seek only 

business plans "since 2004 and NH only." Verizon O b j e ~ ~ l ~ l l  ur June 18 .ccording to 

Verizon, after entering into this z nt with respect to OCA I rizon subsequently 

undertook a further review and responded in good faith that 'Business plans responsive to the 

request that pertain to New Hampshire operations do not exist and thus are not available."' Id. at 

2. It is Verizon's position here that, "[nlow unhappy with the deal it struck and Verizon's answer 

that it does not have any business plans that pertain to New Hampshire - whether or not specific 

to or generated by Verizon NH or otherwise - OCA now asks the Commission to force Verizon 

to produce business plans that fall well outside the scope of the agreed upon request." Id. 

In addition, Verizon asks the Commission to deny the discovery motion because OCA is 

seeking to compel production of "confidential information of the highest order that is wholly 
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irrelevant to this proceeding." Id. According to Verizon, the discovery request OCA seeks to 

press would involve business plans of Verizon Communications, Inc., a company not subject to 

the jurisdiction of the Commission. Verizon also states that it has "repeatedly" informed OCA 

that such business plans contain no information "specific to the assets at issue in this 

investigation." It is Verizon's position that, while OCA has a right to conduct discovery on 

matters relevant to whether the FairPoint transaction would be in the public interest, OCA "does 

not have the right to put on trial 1 less plans of Ve H's corporate parent." 

Verizon's arguments are unpersuasive. As noted, supra, the standard we apply in 

discovery matters is that parties are entitled to obtain information in discovery if the information 

is relevant to the proceeding or reasonably calcul lead to tl admissible 

evidence. Information meeting this standard is discovera :r it was 

prepared by and/or relates to an affiliate or affiliates of the recipient or me request, and regardless 

of whether any such affiliate falls within the Con 1's regulatory ju n.3 Indeed, it is 

reasonable to assume that, to the extent the sale of the franchise 2 ts of Verizon New 

England to Fairpoint is the result of or pl ten business plan of the seller, the plan 

would not be set forth in a document of 'L GULUII New England but, rather, of its owner. It is not 

surprising that such business plan would essentially say nothing specific to Verizon New 

Hampshire's operations - after all, Verizon plans to divest them - but, rather, would reflect at the 

ated to I 

lble rega 

. . 

he disco very o f ;  

md asse 

f whethc 

risdictio 

We note that Verizon does not suggest here that it is unable to produce business plans that are responsive to 
OCA's request because the documents belong to one or more affiliates - only that Verizon should not be required to 
produce the documents in the circumstances. We thus conclude that Verizon has waived any argument based on 
inability to produce. 
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parent company level various strategic determinations as to which lines of business to develop 

and which, if any, to shed. 

Nor can we agree with Verizon that the mere discovery of those strategic determinations 

would amount to putting the business plans of Verizon New Hampshire's corporate parent on 

trial. Even assuming that business plans responsive to the request would be inadmissible at 

hearing on this ground, it is enough that the information is reasonably calculated to lead to the 

discovery of other information tl d be admissible. n, which, unlike OCA, has 

possession of any documents responsive to OCA 1-5 and knows whether the information in them 

meets this standard, nowhere states that the information fails to meet the threshold for 

discoverability. Verizon simply attempts to caus ~ P P ~ Y  a c re restrictive 

test. 

We likewise cannot agree with Verizon that the hign~y conriaenrlal nature of the 

documents in question justify their protection from disco is our u lding that 

Verizon and OCA have entered into a confidentiality agreement that should be adequate to 

protect any privacy interest implicated by production of documents responsive to OCA 1-5. 

OCA is entitled to all Verizon documents responsive to OCA 1-15, regardless of whether 

such documents are in the possession of Verizon New Hampshire or an affiliate. Since Verizon 

has now filly assessed what materials exist that are responsive, it is reasonable, given the 

looming deadline for preparation of testimony by OCA's witnesses, to require Verizon to 

produce the documents immediately. 
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Based upon the foregoing, it is hereby 

ORDERED, that the motions of the Office of Consumer Advocate captioned "Second 

Motion to Compel Fairpoint's Responses to Group I, Set I Data Requests" and "Third Motion to 

Compel Fairpoint's Responses to Group 1, Set 1 Data Requests," submitted on May 18,2007 and 

May 30,2007, respectively, are DENIED; and it is further 

ORDERED, that the motion of the Office of Consumer Advocate captioned "Office of 

Consumer Advocate's Second IV 1 Compe ponses to Data Requests" 

submitted on June 8,2007 is GRANTED; and it is further 

ORDERED that Verizon New Hampshire produce all documents responsive to the 

request at issue in the June 8,2007 motion by thc bf businc !007. 

By order of the Public Utilities Commission of New Harr ity-second day of 

June, 2007. 
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Graham J. Morrison @lifton C. Below 
c h a i r m a w  v Commissioner Commissioner 

Attested by: 

, , a0 
A. Howland 

Executive Director & Secretary 



CHRISTOPHER J ALLWARDEN 
PUBLIC SVC OF NEW HAMPSHIRE 
780 NORTH COMMERCIAL ST 
PO BOX 330 
MANCHESTER NH 03 105 

JOHN ANTONUK 
LIBERTY CONSULTING GROUP 
65 MAIN ST 
PO BOX 237 
QUENTIN PA 17083-0237 

KELLY ATWOOD 
DEVINE MILLIMET & BRANCH PA 
49 N MAIN ST 
CONCORD NH 03302 

SUSAN BALDWIN 
17 ARLINGTON ST 
NEWBURYPORT MA 0 1950 

KATHERINE E BARKER MARSHALL 
KELLEY DRYE & WARREN LLP 
3050 K ST NW STE 400 
WASHINGTON DC 20007 

ALEXANDRA E BLACKMORE 
GRANITE STATE ELECTRIC COMPANY 
25 RESEARCH DRIVE 
WESTBOROUGH MA 05 182 

SARAH M BOSLEY 
107 OXPENS RD 
CARY NC 275 13 

DAVID BREVITZ 
3623 SW WOODVALLEY TER 
TOPEKA KS 66661 

NANCY BROCKWAY 
NBROCKWAY & ASSOCIATES 
10 ALLEN ST 
BOSTON MA 02131 

STEVEN V CAMERINO 
MCLANE GRAF RAULERSON & MIDD 
15 NMAIN ST 
CONCORD NH 03301 -4945 

MICHAEL CANNATA 
LIBERTY CONSULTING GROUP 
65A RIDGE RD 
DEERFIELD NH 03037 

GENT CAV 
OTEL TELEKOM INC 
ONE SUNDIAL AVE STE 2 10 
MANCHESTER NH 03 103 

ROBERT CIANDELLA 
DONAHUE TUCKER & CIANDELLA 
225 WATER ST 
EXETER NH 03833-0630 

MICHAEL CLANCY 
COVAD COMMUNICATIONS GROUP I 
149 MARGARET BLVD 
MERRICK NY 11566-3612 

FREDERICK J COOLBROTH 
DEVINE MILLIMET & BRANCH 
49 N MAIN ST 
PO BOX 3610 
CONCORD NH 03302 

SEAN DANDLEY 
DSCI CORPORATION 
1050 WALTHAM ST 
LEXINGTON MA 0242 1 

MARK C DEL BIANCO 
3929 WASHINGTON ST 
KENSINGTON MD 20895 

VICTOR D DEL VECCHIO 
VERIZON NEW ENGLAND 
1 85 FRANKLIN ST 13TH FL 
BOSTON MA 021 10-1585 

GERALD M EATON 
PUBLIC SERVICE COMPANY OF NEW E 
780 N COMMERCIAL ST 
PO BOX 330 
MANCHESTER NH 03 105-0330 

GARY EPLER 
UNITIL ENERGY SYSTEMS INC 
6 LIBERTY LANE WEST 
HAMPTON NH 03842-1 720 

DAN FELTES 
NEW HAMPSHIRE LEGAL ASSISTANCE 
154 HIGH ST 
PORTSMOUTH NH 03802 

PAULA W FOLEY 
ONE COMMUNICATIONS 
24 ALBION RD STE 230 
LINCOLN RI 028.65 

KARYN P FORBES 
SHAHEEN & GORDON PA 
107 STORRS ST 
PO BOX 2703 
CONCORD NH 03302-2703 

SHELIA GORMAN 
VERIZON 
125 HIGH STREET 
BOSTON MA 02 1 10 

Docket #: 07-01 1 Printed: June 22,2007 

PILING INSTRUCTIONS: PURSUANT TO N.H. ADMIN RULE PUC 203.02(a), 

WITH THE EXCEPTION OF DISCOVERY, FILE 7 COPIES (INCLUDING COVER LETTER) TO: 
DEBRA A HOWLAND 
EXEC DIRECTOR & SECRETARY 
NHPUC 
2 1 SOUTH FRUIT STREET, SUITE 10 
CONCORD NH 03301-2429 



ANTHONY HANSEL KIMBALL L KENWAY STEPHEN MERRILL 
COVAD COMMUNICATIONS CO CURTIS THAXTER STEVENS BRODER d OFFICE OF CONSUMER ADVOCATE 
600 14TH ST NW ONE CANAL PLAZA lOTH FLR 2 1 SOUTH FRUIT ST STE 18 
STE 750 PO BOX 7320 CONCORD NH 03301 
WASHINGTON DC 20005 PORTLAND ME 041 12-7320 

MEREDITH A HATFIELD CHARLES KING JUDITH MESSENGER 
OFFICE OF CONSUMER ADVOCATE LIBERTY CONSULTING GROUP PAETEC COMMUNICATIONS INC 
2 1 SOUTH FRUIT ST STE 18 65 MAIN ST ONE PAETEC PLAZA 
CONCORD NH 03301 PO BOX 237 600 WILLOWBROOK OFFICE PARK 

QUENTIN PA 17083-0237 FAIRPORT NY 14450 

RORIE HOLLENBERG WALTER E LEACH JR CAROL MILLER 
OFFICE OF CONSUMER ADVOCATE FAIRPOINT COMMUNICATIONS INC NEW HAMPSHIRE INTERNET SERVICE 
2 1 SOUTH FRUIT ST STE 18 521 E MOREHEAD ST STE 250 PO BOX 8008 
CONCORD NH 03301-2429 CHARLOTTE NC 28202 NASHUA NH 03060 

ROBERT T HYBSCH ALAN LINDER 
PUBLIC SERVICE COMPANY OF NEW H NH LEGAL ASSISTANCE 
780 NORTH COMMERCIAL ST 48 SOUTH MAIN ST 
PO BOX 330 CONCORD NH 03301 
MANCHESTER NH 03 105-0330 

NANCY JACOBSON 
ONE COMMUNICATIONS 
24 ALBION RD STE 230 
LINCOLN FU 02865 

JEREMY L KATZ 
SEGTEL INC 
PO BOX 610 
LEBANON NH 03766 

KATHERINE B MILLER 
DONAHUE TUCKER & CIANDELLA PL 
225 WATER STREET 
PO BOX 630 
EXETER NH 03833-0630 

SHIRLEY J LINN ROBERT J MLTNNELLY JR 
FAIRPOINT COMMUNICATIONS INC MURTHA CULLINA LLP 
521 E MOREHEAD ST STE 250 99 HIGH ST 20TH FLR 
CHARLOTTE NC 28202 BOSTON MA 021 10 

ALAN D MANDL 
SMITH & DUGGAN LLP 
LINCOLN NORTH 
55 OLD BEDFORD RD 
LINCOLN MA 01773-1 125 

JOHN NESTOR I11 
VERIZON NEW HAMPSHIRE 
900 ELM ST STE 1927 
MANCHESTER NH 03 10 1-2008 

HEATHER KAUFMAN MARLA B MATT'HEWS ROGELIO E PENA 
NEW HAMPSHIRE ELECTRIC COOPER GALLAGHER CALLAHAN & GARTREL PENA & ASSOCIATES LLC 
579 TENNEY MT HIGHWAY 214 N MAIN ST 1919 14TH ST STE 610 
PLYMOUTH NH 03264 CONCORD NH 03301 BOULDER CO 80302 

GREGORY M KENNAN 
ONE COMMUNICATIONS 
24 ALBION RD STE 230 
LINCOLN FU 02865 

PATRICK MCHUGH DONALD PFUNDSTEIN 
DEVINE MILLIMET & BRANCH PA GALLAGHER CALLAHAN & GARTREL 
1 1 1 AMHERST ST 214 N MAIN ST 
PO BOX 719 P 0 BOX 1415 
MANCHESTER NH 03 10 1 CONCORD NH 03302 

Docket #: 07-01 1 Printed: June 22,2007 



PAUL J PHILLIPS 
PRIMMER PIPER EGGLESTON & CRAM 
42 1 SUMMER ST 
PO BOX 159 
ST JOHNSBURY VT 05819-01 59 

CHRISTOPHER J POLLART 
RUBIN AND RUDMAN LLP 
50 ROWES WHARF 
BOSTON MA 02 1 10 

SCOTT SAWYER 
3 8 THIRD ST 
BARRINGTON RI 02806 

DARREN R WINSLOW 
UNION COMMUNICATIONS 
13 CENTRAL ST 
PO BOX 577 
FARMINGTON NH 03901 

GREGG STRUMBERGER SUZANNE WOODLAND 
LEVEL 3 COMMUNICATIONS LLC CITY OF PORTSMOUTH 
1025 ELDORADO BLVD 1 JUNKTNS AVENUE 
BROOMFIELD CO 80021 PORTSMOUTH NH 03801 

KAREN M POTKUL BRIAN SUSNOCK 
XO COMMUNICATIONS SERVICES INC THE DESTEK NETWORKING GROUP I 
1701 TRAPELO RD STE 397 ONE INDIAN HEAD PLAZA 
WALTHAM MA 0245 1 NASHUA NH 03060 

R EDWARD PRICE BEN THAYER 
CHOICE ONE COMMUNICATIONS INC BAYRING COMMUNICATIONS 
100 CHESTNUT ST 14TH FLR 359 CORPORATE DR 
ROCHESTER NY 14604 PORTSMOUTH NH 03801-2888 

AUDREY J PRIOR KELLY TOROSIAN 
FAIRPOINT COMMUNICATIONS INC IBEW NH 
155 GANNETT DR 46 THIRD ST 
SOUTH PORTLAND ME 04 106 MANCHESTER NH 03 102-4596 

SUSAN ROCKEFELLER ROJEAN TULK 
CURTIS THAXTER STEVENS BRODER 6 FAIRPOINT COMMUNICATIONS INC 
ONE CANAL PLAZA 155 GANNETT DR 
PORTLAND ME 04 1 12-7320 SOUTH PORTLAND ME 04106-6942 

SCOTT J RUBIN 
3 LOST CREEK DR 
SELINSGROVE PA 17870 

ARPIAR G SAUNDERS JR 
SHAHEEN & GORDON PA 
PO BOX 2703 
CONCORD NH 03302-2703 

ROBIN E r n L E  
FAIRPOINT COMMUNICATIONS INC 
52 1 E MOREHEAD ST STE 250 
CHARLOTTE NC 28202 

RANDY VICKROY 
LIBERTY CONSULTING GROUP 
65 MAIN ST 
PO BOX 237 
QUENTIN PA 17083-0237 

Docket #: 07-01 1 Printed: June 22.2007 


