


Yeliizm J. Floomey, 41

g8 Apcess Rd

Suite B

Noraeod, Bis D2OE2

Tel: (547} 8871405

Fa [7G1) 5B1-58E84

Emall: wrocney@mnaps oom

November 17, 2009

ViA OVERNIGHT DELIVERY

Paul J. Phillips

Primmer Piper Eggiﬁsi@n & Cramer, PO
421 Bummer St

PO Box 135

St Johnsbwry, VT 05819-0155

Re:  Ciebal NAPs, Ine. Reguest to Negotiate Interconnection Agreement
Dear My, Phillips,

Byreuant to 47 U.S.C. Sec. 252, Global NAPs, Ing, wishes fo negotiate an
Interconnection Agreement with Hollis Telephone Cormpany, Inc. Kearsarge Telephons
Company, Merrimack County Telephone Compary, and Wilton T, i“%ep’i(}?‘ie Company, Inc.
{coliectively TDS Companies). Of particular tmport is the treatment of terrninating Yolce over
Internet Protocol (“VoIP*) calls and calls from Enhanced Service Providers {"ESPs™). As
soon as vou have designated a representative please contact the undersigned so that we may
begin the negotiation, Thank you for your atiendon to this matter.

Smcem‘i i |
”’gf ;g ?‘;\E

b Jlosd BV

Wiltianm J. Rog %}G I U 5;/

General Coun

WIR; lic

cee Peter R, Healy, Esq
Corporate and Regulatory Counsel
TDE Telecom
325 Junciion Road, Suite 7000
Wadison, WI 83717

Wiichael C. Reed

Miznager, External Relations
T3 Telecom

24 Depot Square

Morthfield, VT (5683



Diebre AL Martone

TDE Telecom

PG Box 337

11 Fearsarge Av
Contoocook, NH 032280337
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11/39/2889 16:23 2123448427 GL.OBAL NAPS PAGE

STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

DT 08-028

E{OLLIS TELEPHONE, INC., KEARSAGE TELEPHONE CO.,,
MERRIMACK COUNTY TELEPHONE CO., AND WILTON TELEPHONE CO.

DECLARATION OF KEITH HERRON
1. My nam%e is Keith Herron. I have been employed at Global NAPs since July, 1998
as their Senior éwitah Engineer in the New York City office. My duties include
maintaining the New York City office, as mli as mterfacmg with various vendors,
including the thber Port&b*i@i .ﬁ;‘dm.u.%iétx\‘f;ﬁ‘bﬁ Cmter (NPAC), to coordmate and
perform functmns related to Local Number Pcrtdbx :fy (LNP) I have personal
knowledge of thc: facts set forth and 1f called upon to tesmfy to thern, could and would
competently do éso.
2. I was asked by counsel to ge:rform a study of the traffic GNAPs sends to Fairpoint
destined for theifour TDS :.ompames (Ho hs Te phon& Kearsarge Teiephone,
‘\/Eex rimack Coumy Telephone and Wﬂton Te]qy)imna a in New Hampshire. 1 was asked
to limit the f;tud[y to those calls that also ongmated m New Hampshire.
3 I requested a weel’s wo:'th of data from our records personnel and after
discussions with them settled on the calls from 10/19/09 thru 10/25/09. I restricted the

study to calls of at least 3 minute;s" duration — both to ensure the data excluded wrong

numbers or other erroneous calls, an:d..""fo '}}miﬁ the size of the data set.

B4




11/38/2888 16123 2123448427 BL.0BAL NAPS PoGE 92

j

{
4. I was prjiovided Excel spreadsheets (one sheet for each day) containing the
following inforénation for each call: Céxl}'zng Number, Called Number, Start Time,
Duration, and ﬂl_me Date of the call.
5. After asé‘,embling all the data into one Excel spreadsheet (NH All 3-min
IntraSTATE caigls to TDS xls), [ used the LERG to identify the OCN {o-ocn), OCN Name
{o-ocnName), i{ate Center {o-rc), LATA (0-LATA), and State (o-State) of the originating
part of the call Caihng Number) and used it 1o 1denufy the OCN (t-ocn), OCN Name (t-
ocnName}, Ratf Center (t«rc) and LATA (t LA P A) of the terminating part of the call
(Called Numbef). Ithen ehmmated all calis that did not terrmnate to one of the TDS

companies (t- oonNarne not equal to Holhs Kearsarge Memmack or Wilton). [ further

eliminated any ,all not originating in NH (o State)

6. Bf:causé of Local Number Portability (LNP), the LERG is only a first
approximation (}f the true owner of a phone numbez Smce most porting activity involves
the ILEC in dﬂ)ﬁ given ares, I zhen ioeked up every Callmg Number (CALLING INUM3
which the LERG 1dentxf1ed as belongmg t(} OCN 9102 Verizon New Bngland (now
Fairpoint), to déiennxne the true owncr of thﬂ phone numbar The LRN {tru-LRN}, OCN
(iz'{}—OCN}, and':EOCN Name (tru—oaname) of the carrier who truly owned the number at
the time of the ¢aI§ are recorded in colurans A thm C of the spreadsheet.

7. I then pwl ed out subtota;% of iha numbf*r of Paﬂs and cumulative call duration for

each of the tmeiowners of the calls (ml caname) and recorded them on the Summary

tab of the sprcaﬁsheet,
g I next flagged each compan.y as to the type of phone company itis; VolP, Cabile,

Cell, LEC, or pfedami:1ant§y Landline. My identification of cornpany type is based on

.



11/36/2883 15:23 2123448427 GLOBAL NAPS PaGE B3

!
my personal kn&wladg& of the company or through a study of the company’s web site
%

and press releasi:as. If T could not find compelling evidence of what type of company it
was, I labeled it landline. I a}sol assum,éd ghag the ’ITDS companies are landiine types.

9. Ithen camputed the pércénéagc of '£lréffié-; b.oth call count and call duration,
coming from each type of company.” All ofthis-infcmation is on the Summary tab of the

spreadsheet (Atiachment .

10.  Iswear tp the above upon penalty of perjury.

1

i
i
i

o 1i§<}iz’h Herron




Attachment 1



All 3 Minute Calls to TDS allegedly routed thru GNAPs

Originating in NH
10/18/08 thru 10/25/00

PAETEC COMMUNICATIONS, INC,

LEVEL 3/FOCAL/BROADWING/TELCOVE/ADELPHIA

COMCAST

VERIZON NEW ENGLAND INC.

iDT AMERICA CORP,

CTC COMMUNICATIONS
KEARSARGE TELEPHCONE CO.
MERRIMACK COUNTY TELEPHONE CO.
GRANITE STATE TELEPHONE, INC,
BELL ATLANTIC NYNEX MOBILE
CHOICE ONE COMMUNICATIONS
METROC PCS, INC.

UNITED STATES CELLULAR

FREEDOM RING COMMUNICATIONS, LLO

DUNBARTON TELEPHONE CO.
LIGHTSHIP TELECOM, LLC
CONVERSENT COMMUNICATIONS
HOLLIS TELEPHONE COMPANY, INC.
Broadview Networks

OMNIPOINT

OTEL TELEKOM, INC. - NH

RNK, INC.

DsCH

Fairpoint

NEW CINGULAR WIRELESS PCS, LLC
BANDWIDTH.COM CLEC, LLC
UNION TELEPHONE CO. - NH
NEXTEL COMMUNICATIONS, INC.
SPRINT

WILTON TELEPHONE CO.

BROOKS FIBER COMMUNICATIONS
CRC Cormmunications

GLOBAL NAPS

TCG

T-Mobile

Verizon Wireless

National Mobile Com

New England Voice & Data

RURAL CELLULAR CORRPORATION
BRETTON WOODS TELEPHONE CO.
Grand Total

Type #of Calls Duration { MOU

VolP 1,622 710,521
VolpP 790 560,684
Cable 789 1,385,268
LEC 540 366,405
Vol 283 208,005
VolP 140 66,802
Landlir 110 48,585
Landiir 108 61,343
Landiin 84 49,304
Celt &8 36,375
VoIP 63 33,869
Cell 43 28,526
Cell 35 22,408
Landlin 33 11,830
Landlin 24 18,337
VolP 19 10,017
VolP 12 5254
Landiin 10 4,414
VolP 9 6,135
Cell 9 4,330
VolP g 2,837
VolP 9 6,545
VoiP 8 2ATS
LEC 8 4,884
Cell 8 5668
VolP 7 18,861
Landiin 7 7,008
Cell 8 5,656
Cell 6 5,400
Landiin: 8 3,682
Landiin: 4 2,909
Landiin: 4 1,798
Voip 4 5,109
VoipP 3 1,034
Cell 3 2,138
Cell 3 1,383
Cell 2 8989
Voip 2 825
Cell 2 786
Landlir 1 348

4,395 3,718,773

11,842
§,345
23,088
8,107
3,467
1,113
810
1,022
822
606
564
442
373
197
308
187
88

74
102
72

47
108
41

81

94
314
117
94

80

61

48

30

85

17

36

23

15

15

13

6
61,846

% Tot Call
23.25%
17.87%
17.95%
14.56%

8.44%
3.19%
2.50%
2.41%
1.91%
1.55%
1.43%
0.98%
0.89%
0.75%
0.55%
0.43%
0.27%
0.23%
0.20%
0.20%
0.20%
0.20%
0.18%
0.18%
0.18%
0.18%
 0.16%
0.14%
0.14%
0.14%
0.09%
0.09%
0.00%
0.07%
0.07%
0.07%
0.05%
0.05%
0.05%
0.02%



% Tot MOU
19.12%
15.08%
37.27%

9.86%
5.80%
1.80%
1.31%
1.85%
1.33%
0.58%
0.97%
0.71%
0.680%
0.22%
(0.48%
0.27%
0.14%
0.12%
0.17%
0.12%
0.08%
0.18%
0.07%
0.13%
(0.15%
0.51%
0.1%%
0.15%
0.15%
0.10%
0.08%
0.05%
(.14%.
0.03%
0.068%
0.04%
0.02%
0.02%
0.02%
0.01%

# of Calls MOU

Nomadic VoiP 2,380
Cable Companies 788
LEC 548
Landiine 388
Cetl 188

4305

27,318
23,088
8,188
3,493
1,860
61,046

% Tot Call % Tot MOU

54,15%
17.95%
14.74%
8.85%
4.30%

44.10%
3T.27T%
8.98%
564%
3.00%

70
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COMMONWEALTH OF PENNSYLVANIA .
PENNSYLVANIA PUBLIC UTILITY COMMISSION
P.0. BOX 3265, HARRISBURG, PA 17105-3265

ISSUED: August 11, 2009

R T KRN

C-2009-2(83336

DANIEL P DELANEY ESQUIRE

K&l GATES
17 NORTH SBCOND §T -
18™ FLOOR.

HARRISBURG PA 17101

Palmerton Telephone Compeany
V.
¥iohal NAPs South, Inc., Global NAPs Perusylvania, [nc.,
Global NAPs, Inc. and other affiliafes

TO WHOM IT MAY CONCERN:
Enclosed i 2 copy of the Initial Decision of Administrative Law Todge Wayne L. Welsmandel. This decision s
being issued and mailed to all parties on the above specified date.

If vou do not egree with any pert of this decision, you may send written commernts {called Exceptions; to the
Commission, Spevifically, an original and nine (9) copies of your signed exceptions MUST BE FILED WITH THE
SECRETARY OF THE COMMISSION 2™ FLOOR, KEYSTONE BUILDING, 400 NO TH STREET, HARRISBURG,
PA OR MATLED TO 2.0, BOX 3265, HARRISBURG, PA 17105-3265, within twenty (20} days of the issuance date of
this letter. The signed exceptions will be deemed filed on the date actually received by the Secrstery of the Commission 01
on the date deposited in the mail as shown on U.S, Postal Service Form 3817 certificate of mailing attached to the cover of
the original documext (52 Pe. Code §1.11(a)} or on the date deposited with an overnight express package delivery service
(52 Pa. Code 1.1i{a)(2), (b)). If your exceptions are semt by matl, pleass use the address shown &t the top of this letier. A
copy of your exceptions must alsc be served on sach party of record. 32 Pa. Coede §1.36(5) canmot be used fo extend the
prescrived period for the fling of exceptionsfreply exceptiops. A ceriificate of service shall be attuched to the filed
excepiions. '

If you receive exceptions from other parties, you may submit writlen repiies to those exceptions in the manner
described above within ten (10} days of the date that the exceptions are due.

Exceptions and reply excepiions shall obey 52 Pa. Code 5.533 and 5.535 partcularly the 40-page limit for
exceptions and the 25-page Hmit for replies to exceptions. Exceptions should clearly be labeled a5 YEXCEPTIONS OF
{name of party} - (protestant. complainent, staff, erc.}’.

final without further Commission action. You will racaive written notification if this ocours.

If no exceptions are received within twenty (20} days, the decision of the Administrative Lew Judge may become

Encls,

Certified Mail
Receipt Requestad
MH ’

%O



, THE
PENNSYLVANIA PUBLIC UTTLITY COMMISSION

Palmerton Telephone Company
V.o : C-2009-2053336
(Global NAPs South, Inc., Gicbal NAPs

Pemnsylvania, Tnc., Global NAPs, Inc. and
other affiliates

INITIAL DECISION

Before
Wayne L. Weismandel
Adminigirative Law Judge

HISTORY OF TEHE PROCEEDINGS

On March 4, 2009, Palmerton Telephone Company (Palmerton) filed a formal
Complaint (Complaint) and A Petition for Interim Emergency Order (Emergency Petition) with
the Pennsylvania Public Titility Commission {Commission) against Global NADPs South, Inc.,
(Ylobal NATPs Pennsylvania, Inc., Global NAPs, Inc. and cther afiiates {collectively, Global
NAPs), Docleet Number C-2009-2093336. The Complaint alleged the following violations of the
Public UtLLi Code (Code), 66 Pa.C.S.A. § 101 etseq., Comumission regulations, or Cominission
orders: -refasal o pay access charges in violation of the nrovisions of the Code [66 Pa.C.S.A.
& 3017(b)] (Connt T}, obiazmnv socess service without submitiing an access service requssi in
violation of the provisions of the Commission approved Permsylvania Telephone Association
PTA) tanff PAPU.C Tariff No. 11" {Count 10, diéput‘;ng intrasiate scoess charges in bed faith in

violation of the provisions of the PTA tariff PA P.U.C. Tanff No. 11 (Count [T}, refusal 1o pay

Palmerion is & mermber of PTA and jointly files the Access Service Tarff with other membere.



intrastate access charges in violaton of the provisions of the PTA taniff PA PULC. Tariff No. 11
(Couni IV}, operating as an access provider and/or an mterexchangu carrier withowt 2 Commission
grated certificate of public convenience in violation of the provisions of the Code [66 P2.C.S.A. z
§ 1102(a)] (Count V73, and failing to maintain legal and financial fitness tohold 2 Co_mission
granted certificate of public co*wamence and failing to file anmual financial reporis in vielation of

 Gis

the provisions of the Commission’s regulations {52 Pa.Code § 63.36) and failmg te =i armual

assessment reparts in violation of the provisions of the Code {66 Pa.CS.A. § 510} (Coaut VI

By Hearing Notice dated March 5, 2008, an Initial Hearing on the Emergency
Petition was scheduled for March 12, 2009, and the case was assigned to Administrative Law Judge

(ALY) Kandzce F. Melilio.

O March 11, 2009, Michael A, Gruin, Esquire, a member of the Bar ofthe

Commonwezalth of Permsyivania, moved the admission pro bac vice of William Rooney, Ssquir

on behalf of Global NAPs,

Om March 12, 2009, Palmerton filed & fzi:m“ for Protective Order {Protective

Order Petition).
The Initial ﬂsanng on the Emergsncy Petition cocumed as scheduled on March 12,
2009. Global NAPs and Palmerton each sppeared and presented evidence. J}uba APg presented

the testimony of two witnesses. Palmerton presented the testimony of one witness and sponsored
five exhibifs £ 3&111"3?03 Exhibits 1,2, 3, 4 and 3) that wers acmitted into evidence. A tramscript of

the proceeding containing 247 pages was produced. .

‘Op March 12, 2009, ALY Melillo issued a Protective Order (’:?roi:ﬁcm& Ordery in

response to Palmerton’s Protective Order Petition as supplernent ted on the record af the March 12,
2009 hearing.
Z



By Order Granting Admission Pro Hac Vice dated Marck 12, 2009, ALT Melilic

admitted Wiliam Roorey, Esquire, pro hac vice on behelf of Global NAPs,

By Notification To The Parties Of The Teking Of Official Notice {(Notification)
dated March 15, 2009, ALY Melillo notified the parties that official notice of the competitive local
exchange carder (CLEC) status and of interconnection agreements identified i a propriciary letier

from Palmerton dated March 14, 2009, would be taken.

By Order CGranting Continuing Admission Pro Hac Vice dated March 18, 2009,
ALY Melillo granted contimiing pro hac vice admission to William Rooney, Bsquirs; on behalf of
Global NAPs, and substituted Dauiel P. Delaney, Esquire, for Michasl AL Gruin, Hsquire, as

attorney of record for Global NAPs.

By order Denying Interim Emergency Relief And Certifying Materigl Question
(Material Question Order) dated March 19, 2009, ALY Metillo denied Palmerton’s Emergency
Petition.

On March 20, 2009, Global NAPs filed a Motion for an extension of time to file a
responsive pleading o the Complaint. This request was granted by ALY Melillo’s Order Granting

An Bxtension OF Time dafed March 26, 2002,

Om April 3, 2009, Global NAPs filed both an Answer (Answer) and Preliminary

Objection (P.0.) to the Complaint.
On April 13,2009, Palmerton filed an Answer (P.O. Answer) to Global NAPs” P.O.

Om April 20, 2009, the presiding officer in this case was changed from ALJ Mesliflo

o me.

3%



ot

v Order Joinmg Indispensable Party dated April 22, 2009, [ joined Verizon

Pennsylvania Inc. (Verizon} as an indispensable party in thig case.

Also on April 22, 2009, the Commission’s Secretary’s Buresn served my Order

Joining Indispensable Party dsted April 22, 2009, the Cormplaint and the Answer on Verizon,

By Order Denying Preliminary Objection dated April 23, 2009, { denied Global
NAPs® P.O. '

' By Opinion and Order (Order) adopted April 16, 2009, entered May 3. 2009, in
the above-captioned case, the Commission reversed ALY Melillo’s Material Question Order,

remanded the case 1o the Office of Administrative Law Judge (QALI}, ordered that “the
presiding Administrative Law Judge | . . establish an escrow amount or the amount o7 2 surety
bond within thirty {30) days of the entry date of this Opinion and Order”, and ordered that “the

presiding ALT shall schedule this matter for expedited consideration with the goal of completing

the proceeding on the Formal Complaint of Palmerton Telephone Company within 120 days of
B ¥

‘the entry daie of this Opinion and Order.”

By Hearing Notice dated May 6, 2009, a Further Hearing on financial security was

scheduled for May 13, 2008,

Or May 12, 2008, Verizon fled its Amnswer and New Matter {YVenzon Aunswer) and

its Preliminary Obiections (Verizon PO

On May 14, 2009, Damiel P, Delaney, Hsguire, moved the admission pro hac vice of
Joel Davidow, Fsquire, on behalfof Global NAPs. The motion was granted by Order Granting

Admission Pro Hac Vice dated May 18, 2006,

The Hearing on fnancial security occurred as scheduled on May 15, 2309, Global

NAPs, Palmerton, and Verizon participated in the hearing. (Global NAPs and Palmerton each



presented the festimony of one wilness. Palmerton offered three exhibits into evidance

almerton Fxhibit 3-Revised, 6, and 7} and all three were admitted. Verizon presented no
T

%

witnesses nd offered no exhibits. A transcript of the proceeding containing ! 69 pag
{numbered 248 through 416) was produced.

By Order Fatablishing Financial Security (Financial Secuzity Order) dafed May
18, 2009, Giobal NAPs was ordered to provide appropriate documentation not later fhan May 28,

2609, to the Commission 2nd to Palmerton demonstrating that it had obtained & sursty bond in

favor of Palknerion in the amount of at least, $246,108.20, pending e final order by the

Comrrdssion m the sbove-captoned case. The surety bond was to be oblained from 2 company
engaged in the business of providing such bonds and authorized to conduct business in the

Commonwealth of Pennsylvania, having an A. M. Best rating of “A” or higher

By Scheduling and Briefing Order {Scheduling Order) dated May 18, 2009, a1

expedited litigation schedule to meet the Commission’s dirsctive was gstablished for this case,

with hearings scheduled for July © and 10, 2009.

By Hearing Notice dated May 19, 2000, Further Heanngs on Falmerion's
Compiaint wers scheduled for July 9 and 10, 2009

n May 22, 2008, Global NAPs filed and served a Motion For Reconsideration
Or Recaim. tion OF The Financial Security Bond (Reconsideration Motion). Aftached to
Reconsideration Motion was an affidavit of Global NAPs' Vice President of Sales stating that
“Global Naps, Inc. is no longer sending wraffic to Paimerton Telephone.”

-

In r“pcﬂsw to (‘ tobal NAPs® Reconsiderstion Motion, by Orcer dated May 26,
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2009, Ireduced the required emount of the surety bond o SZUS,S’?Z‘?Q. My May 25,

did not changs the date for providing proof of having obtaimed the I“B@LI‘L ed surety bond, Le., May

28, 2009, nor did it remove the requimments rcgardiﬁg the campany providing the sure?

‘.(j
ot
2
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In addition, my May 26, 2005 Order provided that Global NAPs “shall not send any irefficto

Th
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Paimerton Telep home Compmypenamc z final order “'"me Pemnsylvania Public Utility

Commission in the ahove-captionsd case.”™

3
1

By Order Denying Preliminary Objections dated May 26, 2009, I derded the Verizon

P.O.

On May 27, 2009, Global NAPs fled and served a Motion For Summary Judgment
(Summary Fadgment Motion), endorsed with a NOthE.. To Plead. The Summary Judgmernt Motion

requested, among other things, that responses be due within 10 days of ser fice.”

By letter dated May 29, 2009,% Palmerton stated that the Order Estal
Financial Security dated May 18, 2009, had not been complied with” and requested that sanctions
be impr;}sed wpon Global NAPs in the form of 2 civil penalty at the rate of §1,000 per day for

each day wtil Global NAPs complies.®

By letter also dated May 29, 2009,” Global \?A;’s responded o Palmerton’s
request for sznciions. For the fizst tirns, Global NAPs uOﬂtﬁﬁdGé that it was under “s Federal
District Court order Emiting s ability to spend money” and therefore, should not be sanctioned

for its failure to obtain the required surety bond.

"“““y Hcarmg, Naotice dated Fune 1, 2009, & ?ﬁ&mg on Sanotions was scheduled for

Tume 4, 2009, a1 1:00 p m.

z The yaduction in the amowst of the Tequired surely bood was prezised on Global NAPs not se:mz_ng fraffic
to Patmerton during Tupe, fuly and August, 2008,

® Commission Regulations require that an answer to & motion for summary jadgment is due within 20 days of
service. 52 Pa.Code § 3.102(8) :

4 The cortect fling would have been in the form of 2 motion. However, becauss of the serious nature of the
siuation Pa.m\,rtcsr{’s ietter was deemed to be a Motion For Sanciions. :

d Neither the Comrission nor Palmerton bad been provided with, the reguired docmoentation regarding

Globa} NAPs obin mmng of the requirsd surety bond.

Both the proposed amount of the civil penalty and the continying natare of #s m\.s'uen ars guthorized by
the provisions of 66 Pe.C.5.A; § 3361,
7 Again ihe comrect fz}iz:g would have bean an answer i a motion. As with Palmserton's letter, Global NAPS’
May 29, 2008 lsiter was deemed © be such an enswer,

Ale



By Order dated June 1, 2009, I denied that part of Global NAPs® Summary

Tudgment Motion that requested that responses 1o it be due within 10 days.

Alsoon uae 1, 2009, Paimerton filed and served its Motion te Com mpal
Responses to Set I Interrogatories (Palmerton Motion to Compel). The Paimerton Motion to
Compel sought an order requiring Global NAPs to respond fo Palmerton Set II Interrogat ories

Nos. 3, ile and 15

Om Fane 3, 2009, Global NAPs filed and served a Motion For Modification Of
The Timing Recuirement For the Board (sic) [Modification Motion]. Global NAPs’
Modification Motion requested that it be ellowed to provide the required financial sourily in

four payments {$52,000 in Jupe and $51,000 in each of July, Axgust and September, 2009).

The Hearing on Sanctions occurred as scheduied on June 4, 2005,

Representatives of Palinerton, Global NAPs, and Verizon participated. All Parties agreed to my

th
0
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taking official netice of the Civil Docket For Case #: 1:08-t0c-10298-NG (United State
Court for the District of Massachusetts), the Orders of the United States Drigirict Court for the
District of Massachusetts dated December 9, 2008; December 18, 2008; March 10, 2009, and

May 22, 2009; the Jndgment enterud January 29, 2009 by the United States District Court for the

District of Massachusetts; end the trenscript of the Motion Hearing held May 27, 2009, before

the United States District Court for the District of Massachusstts in Global NAFs, Inc. v. Verizon
New Eﬂgia?za Imc., d/B/0 Verizon Massachuserts, Civil Action Nos, 02-12485-RWZ, 05-10079-
RWZ, copies of which were provided by the parties. A transcript of the procseding containing

74 pages (mumbered 417 through 490} was produced.

By Initial Decision Imposing Sanctions dated June 3, 2009, I imposed a civil
penalty in the amount of $1,000 per day commencing May 29, 2009, and accruing unfll such tims
as Global NAPs provide approprizte documentation to the Comumission and to Palmerion

e a

demonstrating thet it has obtained a surety bond in favar of Palmerton tn the emount of, af least,

B

$205.972.75, and that the surety bond has been obtained from a company engaged in the business
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of providing such bonds and authorized to conduct business in the Commonwealth of

Pennsylvamia, having an A. M. Best rating of “A” or higher.

On June 9, 2009, Global NAPs filed and served a Motion to Compel {Giﬁ'bal
NAPs Compei Motion) requestmcr that Palmerton be ordered to mswer Global NAT

Interrogatoriss Set I, Numbers 5 and 6.

f -y

Tune 10, 2009, Global NAPs filed and served ed Exceptions to my Initiz

Decision Imposing Sanctions,

By Order Compelling Answers To Interrogatories dated Tune 10, 2002, Global
NAPs was ordered to serve full and complete apswers 1o Palmerton’s Interrogatorics & Set T, MNes.

3, 1le and 15 not later than June 22, 2009

Om Fune 11, 2009, Global NAPs flad applications for the issuance of subpocnas
Guces tecum and ad testificandum to Comeast Business Comumunications, Inc. {Comeast), Pastae
Commmnicstions, Ine. (Paetec) and XO Pennsylvaniz, Inc. (O} {ir the taking of depositions by

oral examination on June 29, 2009,

On June 12, 2009, Palmerton filed and served its Answer to the Global NAPs

Compel Motion (Palmerton Compel Angwer.

. Om Fane 15, 2009, Palmerton filed and served its Reply to Exceplion responding

to Cilobal NAPs Exceptions to my Initial Decision Imposing Sanctions.

By Order Denying Motion To Compel dated June 15, 2009, I denied Global NAPs
Compal WMotion requesting that Paimerton be ordered fo answer Global NAPs Interrogatories Set

I, MNupnbers 5 and 6.



On Fume 16, 2008, Global NAPs filed an application for the issuance of 2
subpoena duces tecurn and ad testificandum to CommParmers LLC (CommPartuers) for the

taking of a deposition by oral examination on June 30, 2009,

Also on hune 16, 2009, Palmerton filed and served its Answer (Suromary

Judgment Angwer) (o Global NAPs” Summary judgment Motion.

By Order Denying Motion For Summary Judgment dated June 18, 2005, 1 denied
Giobal NAPs” Sumsmary Judgment Motion.

O Tune 23, 2009, there having been no objections o the applications, 1 issued
subpoenas duces tecum and ad testificandum to Comcast, Paetec and XO for the taking of

depositions by oral examination on June 29, 2009,

A telephone conference to discuss the apptcation for the issuance of & subpoena
duces tecum and ad testficandum to CommPartners was held on June 24, 2008, Counsel for
Pahmerton and (lobal NAPs participated, as did Michasl A. Gruin, Esquire, on behaif of A
CommParters. An agreement was reached for the taldng of the deposition of ComnPartners by

written questions pursuant to the provisions of 52 Pa.Code § 5.345.

O Juns 24, 2009, T issued a subpoens duces tecum and ad tegtificendum o

CommPartners for the taking of a deposition by writlen questions.

Ry Opinion and Order adopted and entered June 25, 2009, the Conxmission denied

Global NAP:® Hxceptions and adopted my Initial Decision Imposing Sanctions.

4

Also on June 25, 2009, Palmerton filed an application for the issuance o

oy

-
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subpoena duces tecum and ad testificandum to CommPartners for the taking of the deposition of

CommPartners by written questions pursuant to the provisions of 52 Pa.Code § 5.345.

A



As a part of the agreements reached during the telephone confersnce held on June
24, 2009, on June 26, 2009, I issued 2 second subposena duces tecum and a8 testificandum to

CommiParmers for the taking of a deposition by written questions, |

Also on June 26, 2008, Global NAPs filed notices of taking depositions by written

questions addressed io Transcom (Transcor) and to PomiOne (FomiOne}.

By lstter dated June 30, 2008, Global NAPs withdrew the notics of taking

deposition by written questions addressed to Transcom.

At the request of the parties (resulting from agreernents raached with counsel for
some of the deponenis), on July 1, 2009, [ issued an Arended Protective Order {Afnended
Protective Order) fo specifically include iterns produced by deponents during the Hiigation of this

cdse.,

A Further Hearing (actually an inftial hearing wiih respect to the subgtantive
clajmms of the Complaint) was held on July 9 and 1C, 2009. Palmerion, Giobal NAPs and Verizon
each participated. Pabmerton presented evidence i the form of testimmony by sever® winesses
and the introduction of nine additional exhibits, Patmerton Exhibits 6-Revised, §, 5, 16, 11, 12,
13, 14 and 15. Giobal NAPs presented evidence i the form of testimony by four witnesses and
the introduction of nine exhibits, Global NAPs Exhibits 1, 2, 3,4, 5, &, 7, 9and 16, Palmerton
and Global NAPs jointly introduced into evidence one exhibit, Vorizon Exhibit 1. A transcript of

the proceeding ¢ msmg 574 pages (numbered 451 through 1064) was prepared.

By letter dated July 14, 2009, Palmerton requested that two late-fled exhibits be

admitted into the record and that “administrative notice” be taken of the Commission approved

5 Witliam E. Munsell, an employse of Verizon appeared on the witness list of hoth Peimerion and Global
NAPs. As 2 conrtesy, Verizon made Mr. Munsell available as & witness for both Primerton and Global NAPs but
8id not conduct any sxamination of bim itselfl In counting witnesses presented by the parties, Mr. Muessllis
.ipchuded in fe count for both Palmerion and Global NAPs.

F Ser footmote 8, sbove,
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Pactec tariffs. Counsel for Global NAPs and counsel for Verizon sach subsequently notified me

that they did not object.

nder cover letter dated July 17, 2009, Global NAPs provided copies of iis late-

filed Exhibit £ to the court reporter, the other parties and me.

Tinder cover letter dated Fulv 17, 2008, Palmerton “orov;dmﬂ copiss of late-filed

Fxhibits 16 and 17 to the court reporter, the other partiss and ms.

By Order Admitting Materials Into The Evidentiary Record dated July 17, 20009,
Global NAPs Exhibit § and Palmerton Exhibits 16 and 17 were each adrnitted info ¢ vidence and,
pursuant to the provisions of 52 Pa.Code § 5.406, the Pennsylvania teniffs of Pastec

Commumications wers admitied indo evidence.

On July 20, 2009, Palmerton and Global NAFPs each filed end served their Main
Brief. Also on July 20, 2009, Verizon filed and served a letfer stating that it would not be filing &

Main Briel.

Om Taly 22, 2009, Global NAPs filed and served an Errata Sheet to its Main Brief,

correcting an error in proposed conclusion of law number § appearing on page 44

On July 27, 2009, Palmerton, Global NAPs ané Verizon each flad and served
their Reply Brief. Palmerton and Global NAPs sach filed additional propased Findings of Pact
and Global MAPs also filed an additional proposed Conclusion of Law. Inclusion of additional
prmosed Tindings of Fact and of proposed Conchisions of Law in Reply Brielz 5T mcsﬁmaﬁy

improper and none of Palmerton’s nor of Global NAPs’ wi il be considersd in this decision.

Lot
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FINDINGS OF FACT

i Palmerton is a rural local exchange carrier (LEC), providing local

exchangs services in portions of Northampton, Carbon and Monroe Counties, Pennsvlvania,

2. Global NAPs South, Inc. is a competitive local exchange carrier (CLEC),
authorized to operate in the service ferritories of Bell Aflantic-Permsylvaniz, Inc. {now Verizon,
Inc.], Commonwealih Telephone Company, GTE North, Ine. {now V erizon Norih Ine.], and The
United Telephone Company of Pennsylvania [now The United Telephone Compary of
Pennsylvania d/b/a Embarq}.

3, Omn March 4, 2006, Palmerton filed 2 Complaint with the Commnssion
against Global NAPs South, Inc., Global NAPs Penngylvania, Inc., Global NAPs, Ine. and other

affiliates, alleging various violations set forth in six Counts.

4, Global NAPs South, Inc. is the only Global NAPs entity holding a

certificate of public convenience issued by the Comgmission.

3. By Opinion and Order adopted and entered June 25, 2009, the -

Commission adopted my nitial Decision Imposing Sanctions on Global NAPs dated Jume 5,

2009, '

&. Pursuant to the Commission Opinion and Order adopted and entered

June 25, 200% in this case, Global NAPs South, Inc. and its affiliates are incurring a civil penaity

in the amount of $1,000 per day commencing May 29, 2009, and continuing until Global NAPs
Seuth, Inc. and its affiliates sither comply with Ordering Paragraph 1 of my Initial Decision
Imposing Sanctions on Global NAPs dated June 5, 2009, or the date of & final order by the

Cormission in this case, whichever ocours first.

praa
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7. An Initial and further Hearing on the six Counts of Palmerton’s Complaint

was held on July 9 and 10, 2009,

. Enhanced services are services, offered over commen camrier fransmission

[

facilities used in inferstate commumications, which employ computer processing applications that
act on the format, content, code, protece] or shmilar aspects of the subseriber’s fransm itted

information; provide the subscriber additional, different, or restructu; red information; or involve

subscriber interaciion with stored information.

=3 ATl enhanced services are nformation services as the term “information

services” is used by the Federal Communications Commission (FCC).

14, The ferms telecommunications service and information service used in the
Telecommunications Act of 1996 {1996 Act) are similar to the terms hagic service and enhanced

service that were used by the FCC prior to 1956,

1l Enhanced service providers provide information services 1 ather than
telecomrmuricaiions Services.
12, The PCC has determined that the provision of enhznced services is not &

COIMMOeR Carmier puamc utility offering and that they should b

regnlation.

13,  Voice over Internet Protocol {VoIP) is an internet application: that uses
packet switching to trausmit a voice communication over 2 broadband intemet connaction data

networl.

14, VoIP is significantly different from the traditional clrouit switchsd Public

Switched Talephone Network (PSTN).

e

it
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15, VoIP communications use digital packets carrying fhe voice

communication interspersed with data packets to complele the communication over a possible

mltipcity of circuits.

16, The waditional circuit switched PSTN uses analog signals over ai
elactrical circutt fhat must be kept clear of other signals for the entire time the telephonic
communication is ocowring. '

3

17. oIP is a more cost effective method of communication thap the PSTIN.

T

1E. VoIP ~to-VoIP communications both originate and {erminate at miermet

protocol (IP) addresses which are tied 4o no identifizble geographic location.

16 Unlike 2 traditional PSTN call where both the point of origin and the polnt

oftermination can be identified by use of the North American Numbering Plan (NANE}

=

telephone nuzber, VolP —o-VoIP communications can begin or end at any geographic lncation

where fhe user can access g broadband connection to the Internet.

20, AVelP end user may chocse to have a NANP telephone number that does
not correspond to his residense or place of business. Tois ability to choose & “non-native” area
codé is & significant differsnce between VolP service and “plain old te:lephoné servieg” (POTS)
offered by the PSTN.

21. ¥ the VoIP service is able to originate calis to or termimate calis fom the

PSTN it i referred io as interconnected VoIP service.

ZZ. Tnterconnectad VoIP service (1) enebles real-time, two-way VOIce
hY

comumications; (2) requires a broadband connection from the user’s location; (3) requires

Internet protocol-compaiible customer rermises equipment {CPE); and (4) pernmnits users
£ AL L gLl ANV
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generally to receive calls that originate on the public switched telephone network and 1o

terminate calls to the public switched telephone network.

23, Beoause interconnected VoIP providers arc not state certificated they

cannot directly obiain NANP {elephone numbers.

24, TIntercompected VoIP providers generally obtain NANP telephone numbers
for customers by parnering with 2 LEC through a commercial amangement rather than oblaining
them directly from fhe numbering administrator, which provides mambers ondy o entitios that are

Ticensad or certificated as carriers under the 1696 Act

25 Imterconnected VoIP service may be “nomadic” or “fixed”
26, Nomadic service allows a customer to use the service by connecting io the

Tnternet wherever a broadband connection is available, making the geographic originating pomt
: . 2rar B P

difficult or impossible to determine.

(3]
=1

Fized VoIP service originates from 2 fixed geographic location.

ZE. Cable television companies offer fixed interconuected VoIP service, and
the transmissions use the cable rumming to and from the customer’s residence. Asa rasulf, the

geographic originating point of the communications can be determined.

9. The FCC has repeatedly refased to classify interconneciod VolP 5Ervice a8

either telecommunications service or information service under the 1996 Act,

3. The FCL has concluded with respect to nomadic inferconnsctad VoIP

service that the “impossibility exception” of section 132(b) of the 1996 Act aliows '
state regulation where it is impessible or impractical to separate the service's intrastate and

interstate cormponents and that state reguiation interferes with valid Federa! ritles or policies.

ot
wh



31, The FCC has determined fhat it is, in fact, impossible or impractical to
separate nomadic interconnected VolIP service’s intrastate and interstate componsnts and that
state regulation would imterfere with the Federal policy of refraintng fom regutation of the

Internet.

32.  The FCC has determined that if there is no net protocol conversion
provided, no ehanced ssrvice is being provided.
33. Palmerton conducied a “study” of approximately 2,100 calls received from

Global NAPs during @ one-month period that Palmerfon claimsd were “imtrastate” calls subject to

tnirastate access charges.

34 Palmerton estimated that the 2,100 calls constituted about 10% of the
alleged “intrastate” calls received from Global NAPs during that mont.

35.  Giobal NAPs™ traffic to Palmerten began in 2005 but incr epged
significantiy in vohune from Aungast, 2008 to May, 2005,

35, Based upon Palmerton’s own figures, from August, 2008 © May, 2009

Palmerton received at least 189,000 supposed “intrastate” calls from Global NAPs.

37, The rumber of calls included in Palmerton’s one-month “strdy” amounts

to shghtly mors than one per cent of the 185,000 supposed “imtrastate” calls from Global NAFPs.

38.  Palmerton presented no evidence that a “study” of sightly more than one

. . - L . < « o= 10
per cent of the calls in 1ssue has any statistica: validity."”

“Thers pre three Idnds of Hes — Hes, dapm Hes, and statistics.” Abizibuted fo Mazk Twain and sthers,
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3. Nineteen out of 26 calls included in the Palmerton “study” as originating
from Pastec Comppumicstions, Inc. (Pactec) were from numbers that Paetec had assigned o
Vonage Holdings Corporation (Vonage), a VoIP provider, especially nomadic Voir.

40. Al of the calls included in the Palmerton “study” lsted as originating

from Comeast origimate in 1P format and ferminafe at Palmerton in Time Division Multiplex

(TDM) format, That is, the calls have all undergone a net protocol conversion,

41.  Palmerion determined thet the 2,100 calls in its “study” wers subject to

intrastate access charges merely by comparing the information i received Fom Verizon 1o the
information sontained in fne Local Bxchange Routing Guide (LERG) and the Terminating Point

Masterfile {TPM} to determine the ostensible originating and temminafing points of the call.

42, Palmerton made no attempt fo determine if any of the calls wers VoIP or if
arty of the calls were information services rather than telecommunications Services,
43.  Because nomadic VoIP originated calls are not geographically limyted, and

can use non-native area codes, the stople comparison of LERG and TPM geo graphic locations

are ot determinative of the infrastate natare of the calls.

44, The enhancement of traffic provided by carriers such ag Transcom,
PointOne, and CommPartners that ars included in the delivery of the traffic but basicall
transparent to Palmerton mekes mere COMPAIisons of LERG and TPM geographic locations

insufficient for concluding whether the traffic is telecommunications services or information

services.

45, Tiobal NAPs witness Dr. John L. Fike was accepted &5 an sxpert wilness

in the field of tslecommunications technology.
[N
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46 Dr. Fike formed his expert opimions based upon Global NATs Exhibits 4,

7 and 10, interviews with representatives of Transcom and PointOne, and revisw of Transcom:’s,

CommPartmers’ and PointOne’s web sites.

47 (lobal NAPs presented credible evidence that more than 85% of its raffic

i

comes to it from CommParmers, Transcom and PointOne, with additional oaffic, claimed to be

either enhanced Taffic or nomadic VoIP, from NIERA, IDT, Vmax/Magic Jack and Raynwood

Comnmunications.

48. Al waffic from both Transcora and PointOne to Global A

traffic (information services).

45, Examples of what Transcom and PomntOne do to “erhance” their traffic

inchude: (1) Sxing dropped packets through use of a sophisticated Inear predictive code that does

not merely repsat the previous (undropped) packet but actuzlly makes a “guess” at what the

- dropped packet actually wes, (2} removing background noise, such es & crying baby, through

signal processing, {3} injecting ¢ omfort” noise s that the partiss do not mistakenly believe that
the call has besn discormected, and (4) inserting “short codes” that ellow the customer o key n
on their compuier or handset a code that ipitiates another process such ag an e-mail aceount or

conference calling.

15

oy

50 80% to 75% of the Transoorn traffic that passes on to Global NAP
nomadic VoIP affic. X is more likely than not that the same applies io the PointOne fraffic

passed on to Global NAPsE,

51 Nome of the witnesses presented by Palmerton could explaim how the

traffic originated by their customers got onto Global NAPs® fecilities.
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52, When asked if Global NAPs had ever submitted an access service request

ST M

Palmerton’s witness’ answer was not an uneguivocal nio, but rather, “To my knowiedge, they have

not.”

53, After explaining that "[i]f 2 company wishes to establish & divect fumk group

with us, it will send an aceess service vequest requesting a certain number of trunks, telling us

t

where they’re supposed fo direct them, what facilities they’re supposed to be put o, vesi},

Palmerton’s witness admitted fhat Global NAPs had never reguested direct access to Palmertor,

—

54, Global NAPs® service is not dedicated fine servics, reserved for the use of

a single entity.

Lh
LA

Global NAPs® service does not connact poini-to-peint or muli-point

jocetions with its own distinetly independent network.

36, Giohal NAPs® service does go through the PSTN in the ranner that local

and tolt cails do.

w
~J3

Global NAPs did carry all of the calls at issue “outside the local caliing

k2l

area .

58 While it is frue that Global NAPs was not the first entity to tramerit the
call outside of the Jocal calling area of the originating party (that function was performed by the
customers® primary intersxchange carrier (PICY, it is equally true that Global ¢ APs transmitied

the call not only “outside the local calling area” but outside of Pennsylvania.

59, (llobal NAPs carrving of the call scours “outsids the local calling area” 0f

the party criginating the-call (and “outside the iocal calling area” of Palmerton}.

49



60. 32 Pa.Code § 63.36(1) requires that (lobal NAPs Sowh, Inc. file an annual

financial report by April 30 sach year covering the preceding calendar year.

S

&1, Global NAPs South, Inc. filed its report for the calendar year en ing

December 31, 2005, on Aungust 25, 2006.

£Z. Gilobal NAPs Sowsh, Inc. filed its reports for the calendar years ending

December 31, 2006, December 31, 2007, and Decergber 31, 2008, on March 27, 2005

The filings for ihe calendar years ending Decernber 31, 2008, Drecermber 31,

2006, and December 31, 2007, were untimely.

64, Mo evidence was irtroduced at the Hearing in {his case pertaining to Global

NAPs South, Tue.’s filing or not filing of assessment reports in acoordance with the provisions of

section 510 of the Code,
DISCUSSION

This case illustrates the hmpact of emerging
technologies evolving abead of the reguialory
" scheme intended to address them.
Vonage Holdings Corp. v. Mn. Public Utilities Comm ', 290 F.Supp. 2d. 993 (D.
M., 2003}

As the proponent of 2 Commission order, Palmerton has the burden of proofin

this case. 56 P2.C.3.A. § 332(a).

T establish & safficient case and satisfy the burden of proof, Palmerton must show
fhat Globel NAPs is responsible or ascountable for the problem deseribed in the Complaint.
Patterson v. Bell Telephone Company of Pernsylvaria, 72 Pa. PUC 196 (1990), Feinsiein v.

Philadelphic Suburban Water Comparny, 50 Pa. PUC 300 (1976}, Suchs showing mustbeby a
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prepornderance of the svidence. Sumuel J. Lansberry, Inc. v, Pa. Public Utility Comm m, 134

Pa.Crmwlth, 218; 221-222, 578 A.2d4 60C; 602 {1990}, =pp. denied, 529 Pa. 654, 602 A.24 263

(1992). That is, by presenting evidence more convincing, by even the smallest amount, than that
presented by the other party. Se-Ling Hosiery v. Murgulies, 364 Ba. 45, 70 A.2d 854 {1530},
Palmerton must initially produce sufficient credible evidencs to establish 2 ?ﬁma faciz case in order
that it not lose sammarily. Morrissey v. Dep 't of Highways, 424 P2. &7, 273 AJA RSG5 {(1967). Hit
Joes so, the burden of going forward with evidence shifis to Global NAPs to producs credible
evidence of at least co-equal weight. "This burden of going forward with evidence may shift back
and forth between the parties, but the uitimate burden of persuasion remains with Palmerton.

Milkie v. Pa. Public Utility Comm 'n, 768 A2d 1217 {Pa.Ciwith 2001} Additionally, any finding
of fact necessary o éuppori the Commission’s adjudication must be based pon substantia
evidence. Millv. Pa. Public Utility Comm n, &7 Pa Crowlih. 597, 447 A.24 1100 (1982), Edan
Transporiation Corp. v. Pa. Public Utility Comm , 154 Pa.Crowlth, 21, 623 A24 6 (19933, 2
PaC.S, § 704, Substantial evidence has been defined as such relevant evidence as & reasonabie
mind might accept as adequate to support a conclugion. Bethenersy Mines, Inc. v. Workmen's

Compensation Appeal Bd. (Skirpan), 531 Pa. 287,612 AZd 434 (1992). More is required than 2

1

~

mere frace of evidence or a suspicion of the existence of 2 fact suught to be asiab'zishad.l Norfolk
and Western Ry, v. Pa. Public Utility Comm 'n, 489 Pa. 109, 413 A.2d 1037 {1989); Erie Resistor
Corp. v. Unemployment Compersation Bd. of Review, 194 Pa.Super. 278, 166 A2d 946 (1960),
Murphy v. Dep 't of Public Welfare, 85 Pa Crowith, 23, 480 A.2d 382 (1984},

Palmerton, i its Main Brief, argues that ohal NAPs litigated the case on the basis
of affirmative defenses, upon which Global NAPs should have the burden of proof. Affirmative
defenses are distingmished from the mere denial of facts which male up the compleinent’s cause.of
action in that affirmative defenses reguire the averments of facts sxirinsic to the complameant’s
claim. Coldren v, Peterman, 2000 Pa.Super. 364, 763 4.2d 905 (2000), 2pp. denied, 566 Pa. 633,
781 A.2d 137 (2001}, The party asserting an «Firmative defense bears the burden of proofas to
fhat affirmative defense. 14, Ses, also, Commonwealth ex vel. Corbett v. Griffin, 59¢ Pa. 545, 946
A23 668 (200%). Affirmative defonses arf:‘ property raised under the heading of “New Matter™ in

the pleadings. 52 Pa.Code § 5.62(b). Global NAPs did not mclude 2 section headed “New Matter”

-
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in ite Answer, buz clearly delineated that its position was J}aL it did not owe Palmerton inirastate
access chaxgés due to the nature of the traffic if delivered 1o Verizon’s Philadelphiza tandsm switch.
As Paimerton itself avers, a primary issus fitigated in fhis case is the nature of the calis. Palmerton
acquiesced by raising no objection fo any ox £ Glohal NAPS evidence on the basis that 1t was beyond
the scope of the pleadings. Indesd, Palmerton itself ntroduced evidence o establish the nature of

the calls. Px rsuant to the provisions of 52 Pa.Code § 5.92(a) the pleadings are &inen ied {0 property

raise Glehm WAPs affirmative defenses.

in addition to the question of which party bears the burden of procf, this case also
raises a question of subject matter jurisdiction. The Commission is a creaturs of the legislative
bcdy which created it. As sach, it has only the powers, duties, responsibilities and hwisdiction
given fo by ibe Tegislature. Weastern Pennsylvania Water Co. v. Pa. Public Utitity Comam'n, 10
Pa Corwlth, 533, 311 A.24 370 (1973). The Commission must act within, and cannot exesed, its

jurisdiction. City of Pitisburgh v. Pq. Public Utility Comm'n, 157 Pa.Super. 595,43 A.2d 348

{1945). Subject matter jurisdiction is a prerequisite to the wercise of the power o decide a

controversy. Cf., Hughes v, Pa. State Police, 152 Pa Crmwith. 409, 619 A2& 350 {1992}, BT

.
&
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denied, 536 Pa. 633, 637 A.2d 293 {(1993). Jurisdiction may not be conferred b
where none exisis. Roberts v. Mariorano, 427 Pa. 581, 235 A. 2d 602 (1967). Neither silence
nor agreement of the parties will confer jurisdiction where it otherwise would not exist,
Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A24 621 (19823, nor cen jurisdiction be
obtained by waiver or estoppel, Scoit v. Bristol Twp. Police Dep't, 669 AZd 427 FPe.Cmwlith,
1995). Since the issue of subject matter Jumsdiction may not be watved, it may e raised 2t By
stage of a proceeding by a party, or sua sponie by the cowurt or agency In which the cass exisis.

Biackwell v. Siate Ethics Comm ', 523 Pa. 347, 567 A28 630 (1989}

Complicating the question of subject mafier jurisdiction in this case is the fact that
the ey issue of dispute between the parties, the very nature of the telephone traffic deliveraed by
Global NAPs to Palmertorn, is determinative of the Commission’s jurisdiction. Pakmerton’s
| Cornplaint alleges that Global NAPs owes mirastate access charges pursuant to the Pennsylvania

P

Telephons Asseo sation Access Service Tariff, PA PUC. Teriff No. 11, To state e obvious, if the
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telephone traffic is truly ntzastate, and not otherwise excluded from the imposition of aeCess

-charges or from Cozrmission jurisdiction, then Palmerton has a meritorious claim. However, if the

traffic is of a type over which the Commission’s jurisdiction hag been preempied or is not
telecommumications service, then Palmerton’s claim for intrastate access charges moust Tail.
Palmerion’s claim for unpaid intrastate access charges is dependent upon Pelmerton’s ahility to
egtablish that the telephone traffic for which it billed Global NAPs is, in fact, intrastale

telecomrrunications service not otherwise removed from fhe Cormrmission’s jurisdiction.

Giohal NAPs contends that all traffic 1t delivers to Palmerion are “emhanced

services” and that at least some of the traffic is VoiP.

The term “enhanced service” means:

[Slervices, offered over common carrier
transmission facitities used inn interstale
corammications, which employ computer
processing applications that act on the formal,
content, code, protocol or similer aspects of the
subseriber’s transmuitied information; provide the
subseriber zdditional, different, or ragiructored
imformation; or involve subscriber interaction with -
stored information.

47 CRR. § 64.702(a}

All enhanced services are “information services” as that term is defined m 47
U.S.C. § 153(200". “TWhile ail enhanced services are information services, not ell information
services are enhanced services.” I the Matter of Fenplementation of the Now-Accounting
Safeguards of Sections 271 and 272 of the Communications Act of 1934, as amended (First
Report And Order And Turther Notice OFf Proposed Rulemaking), 11 FOC Red 21905, 9 103
{1996). Imformation services are subject to the jurisdiction of the FCC and not to the fursdiction

of the individual states. Cf., Jn the Mutter of Petition for Declaratory Ruling that pabver.com’s

1 Information servics. — The term “information service” meaps He offering of a capability for generating,
acquiring, SOnnE, ‘ansforming, processing, retrieving, utilizing, of rogidng zvailable information via
selecommumications, and ncindes electronic publishing, but does not inclade amy use of sy such cepability for the
EmAgemens, contol, of operation of 2 telecompmnnications svetem or the management of & islecomunminications

service. 47 U.8.C. § 153(20).
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Free WO?E diciup iy Neithar Telecommumications Nor feiecommanzaczu&ng Service, 18 FCC
Rcd 3307 (2004). The FCC has found that the terms telecommunications service and
information servics used in the 1996 Act are similar fo the teyms hagic ssrvice and enhanced

service that wers used by the FCC prior to 1996, fn the Maiter of AT&T Corp. Peiition for

,.

Declaratory Ruling Regarding Enhanced Prepaid Culling Card Services; Regulation of Prepaid
Calling Card Services, 20 FCC Red 4826 (2005). As long age az 1980 the RCC described the
difference between basic servics, the providers of wiich are regulated by fhe BCC under Title I

of the Commumications Act of 1934 ag amended by the 1396 Act, and snbanced servica: the
providers of which may, but do not have to, be regulated by the FCC under its Title I ancillary
jurisdiciion. Natonal Cable & Telecommunicaiions Ass'n v, Brand X Internet Services, 545 U. S,

967, 125 S.CL 2688, 162 L.EA2d 820 (2005).

[A] basic transmission service should be mited to
the offering of ransmmission capgci‘w between two
more poiits suiteble for 4 user’s transmission nesds

- and subject only to the technical perameters of
fidelity or distortion criteria, of other condifioning. .

.In offering 2 basic {ransmission service, therefors,
2 carrier essentially offers a pure transnrission
capability over 2 communications path that is
virtually ransparent in terms of is interaction with -
customer supplied information. . . . An enhanced
service is any offering over the telecommunications
network which is more than a basic transmission
service. In an enhanced servics, for example,
computer processing spplications are used to act on
the content, code, protocol, and other aspects of the
subseriber’s information. In these services
additional, different, or restructured information
may be provided the subscriber throngh various
processing applications performed on the
transmitied mformation, or other actions can be
teken by either the vendor or the subscriber based
on the content of the information transmitied
through editing, formatting, etc.
I'n the Matter of Amendment of Section 64.702 of the Commission’s Rules and
Regulations {Second Computer Inguiry), 77 5 FC, C 24 384, 99 95-97 (1980) {foctnotes omitted).

The FOO zlso defined the terms “code” and “protocols™

3
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(24

Clode meaus the binary representation of alpha-
numeric and control characters. Thus an enhanced
service may modify the transmitted bit stream {o
change it from the ASCI code 1o the BRCDIC code,
which a basic service may not. “Protocols” govern
the methods used for packaging the wransitted data
in quanta, the rules for controlling the flow of
information, and fhe format of headers and trailers
surrounding the transmitted nformation and
separate conirol messages.

7d at997, 0 33

Both protocol conversion and protocol Processing services are mformation
services under the 1996 Act. In the Matter of Implementation of the Nou-Accounting Safeguards
of Sections 271 and 272 of the Communications Act of 1934, as amended {First Report And
Order And Further Notice Of Proposed Rulemaking), 11 FCC Red 21805 (1896, Ses, also, n
the Matters of Amendment to Sections 64.702 of the Commission’s Rules and Regulations (Thivd
Computer Fnguiry); and Policy and Rules Concerning Raies for Competitive Common Corriar
Service and Facilities Authorizations Thereof: Communicailons Profocols under Sections 64.702

of the Commission’s Rules and Regulations, 3 FCC Red 1150 {1988}

Urnder the FCC's “contamination theory” entities that offer enhanced protocol
processing services in conjunction with basic eransrmission services are treated as unregulated
enhanced service providers, The FCC's position is that the enheanced element of the combined
offerig coptammates ﬁ}e_bésic portion and, therefors, the entire-offering is considersd 1o be
erhanced. In the Matters of Amendment fa Sections 04. 702 of the Commission s Rules and
Regulations (Thir Computer Inguiry),; and Policy and Buies Concerning Rates for Competiiive
Common Carrier Service and Facilities Authorizations Thereof, Communications Protocols
under Sections 64.702 of the Commission’s Rules and Regulations, 3 FCC Red 1150, 14,123
(1988). See, also, Yonage Holdings Corp. v. Mn. Public rilities Comm 'n, 250 F.Supp. 2d. 993,

998 1, 3 (D. Mim. 2003).

Enhanced service providers are exernpt from the pavment of intorsiaie aCCess

charees {the BESP exemption). [n the Malter of Amendmenis of Part 6% of the Commission s
=) \ i o ’
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RBules Relating ic Erhanced Sevvice Providers, 3 BOC Red 2631 (1988). See, also, 47 CER.
§ 69.5(b) facoess charges are assessed on 211 imterexchange carriers that use local swi itching |

facilitiss for the provision of interstate or foreign selecormmunications services. {emphasis

added)}. Because enhanced service providers provide inforim ation services rather thar
telecommunications services the terms of 47 CER. § 69.5(b} do not inchude them. FErhanced
services are oot regulated under Title I of the 1996 Act 47 CFR.§ 64.702(a). Inorder for the
Federal program of deregulation of enhanced services to work, inconsistent state rogulation is
preempied by the FCC, Computer & Conpmunications Industry Assn v. FCC, H93 HZd 198
(D.D.C. 1982}, ceri. den cub nom. La. Public Service Comm 'n v FOC, 461 U8, 938 (1983).
The FCC has Setermined that the provision of enhanced services is not & common cazrier public
utility offering and that they should be free fom public utility-type regulation. In the Matter of
Amendment of Section 64.702 of the Commission '« Rudes and Regulations (Second Computer ‘
Inguiry), 77 B.C.C2d4 384, 83,n. 34 (1980}, See, also, [n the Maiter of etition for
Declaratory Ruling that pulver.com’s Free World dialup is Neither 1 elecommunications Nov a

Telecommunications Service, 19 FCC Red 3307 (20043,

Tn addition to contending that all its traffic is comprised of enhanced services,

~

Global NAPs further confends that at least soms part {perhaps the majority) of its raific is VolP.
oIP is an internet application that uses packet & witching to transmit g voioe
compmunication over a broadband internet cormection data network. VoIP is signifl franily
different from the tradifional circwit switched PSTN. VolP communications uss digitel packets
carrying the voics commumication interspersed with data packets 1o complete the communication
over a possible multiplicity of feircuite. The traditional circuit switched PSTN nses anelog
signals over an slectrical cireuit that must be kept ¢lear of other signals for the en.m, ttme the

selephonic communication is oceurring. VoIP is a mors cost effective method of communication

tham the PSTN. i, Public Usiliies Comm n v. FCC, 483 F.3d 570 (8™ Cir. 2007).

VoIP —to-VolP communications both origmate and tenminate at I addresses

which are tied to no identifiable geographic location. Trnlike = tradifional PSTN call where both

Dle



the point of origin and the point of termination can be identified by use of the NANE teigphone
12 . s R : o et —
mymber' 2, VoIP ~to-VolP conununications can begin or end at any geographic locetion where the

user can access a proadband connection to the internel.

E?zmﬁer compiicating the determination of the pomt of erigin of ell ¥V oIP-initiated
communication is the fact that the end user may choose 10 have 2 NANP telephone number that
does not cerrespond 1o his residence or place of businsss (& Minnesota resident or located
business can obtain 2 NANP telephone mummber with an Arizona area code). See, Adw. Public

Urilities Comm’n v. FCC, 483 F.3d 570 (8% Cir. 2007). This ability tv chooss a “non-native”.

h

area code is a significant difference between VoIP service and POTS offered by the PSTN

Naevio Corp. v. FCC, 473 F.3d 302 (D.C. Cir. (2006).

If the VoIP service is able fo originate calls to or terminate calls fom the PSTN it
is referred to as interconnected VoIP gervice. See, 47 CER. § 9.3 [interconnectsd vV olP gervice
(1) enables real-time, two-way voice communications; (2} requires 2 broadband connection from
the user’s location; {3) requires ntermet protocol-compatible customor premises equipment
(CPE); and (4} pmﬁ.ﬁs users generally to receive calls that originate on the public switched
telephone network and to serminate calls to fhe poblic switched telephone network]. Bscanse
interconnected VoIP providers are not state certificated they carmot directly oblain NANE
telephone nummbers. In fhe Matter of Numbering Rescurce Oprimization, 15 FCC Red 7574, % 7

(2000).

Tnterconnected VoIP providers generally pbtain
NANP teiephbone numbers for custommers by
partnering with a local exchange carrier {L.EC)
through a commercial arrangement rather than
obtaining them directly from the numbering
administrator, which provides pumbers ondy 1o
entities that are licensed or certificated as carriers
under the [1996] Act.

2 NANT mzmbers are 10 digits in length, in the format N N0, The first free digits are the NPA
£ : &

code {i.e., arza code). The aecond three aze the central office code or cemiral office prefix, and e lzst four ars the

Hne pamber. Mewion's Telecom Dictionary 553 (20“‘ ed 2004).
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Wireless Porting Issues; Final Regulatory Flexibilizy Analvsis; Numbering Resource

Fa the Matter of Telephone Number Requirements for IP-Enabled Services
Providers: Locel Number Portability Porting Interval and Validarion Requirertents, IP-Enabled
Services; Telephone Number Portability; CITA Petifions for Declaratory Ruling on Wireline-

Optimization (Report And Order, Declaratory Ruling, Order On Remand, And Notice OF
Proposed Rulemaking), 22 F.C.CR. 19531, § 12 (2007} [footnote omittedl.

“inally, interconnected VoIP service may o
“nomadic” or “fixed.” Nomadic service allows a
customer 10 use the service by connecting to the
Internet wherever & broadband comnection is
available, making the geographic originating point
Gifficult or Impossible to determine. Fixed VolP
service, however, originates from 4 fixed
geographic location, For example, cable television
companies offer interconnected VoIP service, and
the transoaissions use the cable rumning to and from
the customer’ s residence, As 2 result, the

. geographic originating point of the comroumications
can be determined and the interstate and intrastate
portions of the service are more easily
distinguished.

Vonaee Holdings Corp. v. Ne. Public Service Comm 'n, 564 ¥ 38 840, 502-903
g5 g = :

(&% Cir. 2009)

The FCC has repeatedly refused to classify interconnected Vol service as efthsy
telecormmunications service or information service under the 1996 Act'®. Ses, In the Mutter of
Vonage Holdings Corp., 19 PCC Red. 22404, § 14 (2004), affm’d, Mn. Public Utilities Comm 'n,
483 F.3d 570 (8% Cir. 2007}, In the Maiters of IP-Enabled Seyvices; E2I] Regqudraments For IP-
FEnabled Service Providers, 20 FCC Red. 10245, 22 (2008}, affm’d, Nuvio Corp. v. I CC, 473

F.3d 302 (D.C. Cir. 2006); In the Muiter of Universal Service Contribution Methodology,

a Based upon the different, snd broadsr, defiaition of “4elecomnmimications carrier” comtained in the
Commmicatons Assistance for Law Enforcement Act {CALEA) from that of “welecommunications carrier”
contained in fhe 1996 Act, the FOC found thet fhe classification of 2 service as an information servics under the 1996
Act did not compel & finding that the service falls within CALEA's Information Servics Exclusion and fhat
broadband Internst access service providers are “telecommurications carriers” under fhe CALREA defimdtion and not
entified to CALEA’s Informetion Service Exclusion The FCC then concluded that CALEA applies to providers of

) et M

winterconnected Vol services™. In the Maner of Communications Assistance For Law Erforcement Act And
Broadband Aveess £nd Services, 20 FCC Red. 14989 (2005}, affin’d, American Council On Education v. FCC, 451
F.24 226 (D.C. Cir. 2006).
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Foderal-State Joint Board On Universal Service; 1098 Biennial Regulatory Review —

Streamlined Congributor Reporting Requirements Associated With Administration OF
Telecommunications Relay Service, N orth Americarn Nvmbermg Jan, Local Number Portability,
And Universal Service Support Mechanisms; 1 Telocommunications Services For Individuals With
Hearing And Speech Disabilities, Aud The Americans With Disabilities Act Of 199G;
Administration OF The North American Numbering Plan Ang Novih American Numbering Plan
Cost Recovery Comribution Factor And Fund Size; Number Resource Optimization; telephone
WNumber Poriability; Truth-In-Billing and Billing Format, IP-Enabled Services, 21 FCC Red.
7518,9 35 ﬁiZCiG-S), affm’d in part and vacated in part, Vonage Holdings Corp. v. FCC, 488F.3d
1232 (D.C. Ciz. 2007); In the Matter of Time Warner Cable Request for Declaratory Eufz‘ng'tﬂaf
Competitive Local Exchange Carriers May Obtain Tnterconmection Under Section 231 of the
Commurications Act of 1934, as Amended, o Provide Wholesale Telecommurications s Service to

VoIP Providers, 22 FCC Red 3513, 99 15, 17 {2007).

;E here is, however, a clear Aetermination regarding VoIP servios thet has been
made: nomedic interconnected VoIP service has been preempted fom state regulation by the
FOC. In the Matter of Vonage Holdings Corp., 19 FCC Red. 22404 (2004}, affir’c, Mn. Public
[rilities Comm 'n, 483 F.3d 570 ¢ (87 Cir. 2007), See, also, Vonage Holdings Covp. v. Ne. Public
Sepvice Comm'n, 564 F.34 500, (851 Cir. 2609).14 The FCC has concluded with respect 10
pomadic itercommecied VoIP service that the “fmpossibility exception” of seetion 13 2{b) of the
1996 Act allows it to preempt stalc regulation whege itis impossible or impra ctipal to separate
the service’s intrastate and infersiate components and that state rege culation interferss with valid
Federal rules or policies. [n the Malier of Vonage Holdings Corp., 16 FOC Rod. 22404 (2004),
affin’d, Mr. Public Utilities Comm’n, 483 F.3d 570 (8% Cir. 2007). Becauss nomadic
interconnected VoIP service can originaie calls from any geographic location whers broadband
internet access is available while using 2 non-nat e area code, the FCC determined that it 1s, in

fact, impossibie or impractical to separate = the service’s intrastate and interstals coOmpoL i and

H It is also noted that the FCC, in the confext of contributing to the Federal Tinjversal Service Fund, bas sald,

«y7e find that intergonnected Voif providers are ‘providers of muerstate telecommuuications’ .. *. FCC Un iversal
Servige Order, §35.
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{hat state regulation would interfere with the Sederal policy of refraiming from regulation ofthe

Internet.
T contrast to the determuination regarding nomadic intercormecied VoIP servies,
* the FOCC defermined that a service involved in an i interexchange call that originated from 2
regular telephone by dialing 1+ the called mmber, was oo rerted by AT&T from 1is gxisting

format to IP format and transported over AT&T s Internct backbone, converted back from the I
format by AT&T and then deliverad to the called party through LEC lecal © usiness Hnes was @
telecommmunications service upon which inferstale access charges couid be assessed. r‘ke
Matier of Pesition for Declaratory Ruling that ATE&T"s Phone- io-Phone IP TSEEpﬁC‘:’J 52}%?95
are Exempz‘fmm Acecess Charges, 19 F.C.CR. 7457 (2004) (1P in-the-middle Case). The FCC
pointed out that there was “no net protocel conversion” involved in AT&Ts service and (hat in
all respects other than the intermediate use of its own Internet backbone, the call was
indistingnishable from a tradifional cireuit-switched long distance call, ie., no enhanced service
was bemrr provided. No disvassion of the ability to locate the geographic origin pomnt of the call
was made, nor Was it necessary, in the TP in-the-middle decision. r’ae instant case is
distinguishable from the IP in-the-middle Case because enhanced services are being epplied fo

the calls that ¢Iobal NAPs forwards to Palmerton.

,\...h

T is against this legal backdrop that Palmerton’s claims fuio BOCESS

charges from Giobal NAPs must be decided.

?ame*‘ion hases ifs claim on a “study” (Palmerton E Exhibits 6 end 6{Revisedl}
performed of appr roximately 2,100 “intrastate” calis during one-month that if recelve ¢ from
Giobal NAPs. Patmerton estimates that the 2,100 ﬁguze, comprises about 10% of the “intrastaie”
sraffic delivered by Global NAPs during that month. Tr. 266. In other words, Palmerton
pfesente& ovidences that Global NAPs delivered about 21,000 “iprastaie’ calls to Palmerton in
the month used for the study. Peimerion also presented evidence that although it was receiving

traffic from Clo a1 NAPs since 2005, the volume 1 increased considéerably from fugj ¢, 2008 until

May, 2008, Tr. 297. Tlsing the monihly call volume established by Pahnerton for the nine
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month period equates to o rmirmum of 189,000 “intrastate” calis deliverad by Global NAPs to
Palmerton. Paimerton’s “study”, therefore, amounts to, at best, slightly mors than one per cent of

the supposed “inirastate” fraffic detivered by Global NAPs to Palmerton. Pabmerton presented

no evidencs that such a small sample has amy statistical validity.

Any possible ssefuiness of the Paimerton “study” is further undezmin sd by
credible evidence that & nuraber of the included calls are sither nomadic VolIF or const-itute
information service rather than telecommumications service. For instance, 19 out of 26 calls
listed as originating from Pastec Communications, Tnc. (Pactec) were numbers that ¥ Pacteo had
assigned to Vonage Holdings Corporation (Vonage), a Volk TP provider — especially nornadic Voil.
Global NAPs Exhibit 1. Additionally, all of'the inciuded calls fhat are listed as originating from
Comeast’” originate in [P fonmat and serminate at Palmerton in TDM format. That is, the calls
nndergo a net protocol conversion which the FCC has held makes them information services

vather than tfelecommunications sexvices. [ the Mairer of Implementation of the No n-Accouniing

q

Safeguards of Sections 271 and 272 of the Communications Act of 1934, as amence ,L {First

Report And Order And Further Notice OFf Proposed Rulemaking), 11 FCC Red 218 5 {19867

Because Palmerton’s “study™ was aot proven 10 be statistically valid, and because
the “study”’ did not atternpt to-determine if any of the included calls were actually information
services rather than telecommumications services, any finding of fact based upon the “study”
would be mers speculation and conjecture. Palmerton’s “study” cannot be considered credibis
evidence to support the claim that all (ioba! NAPs calls to Palmerton are logithn ztely subject to

intrastate acosss charges.

Paimerton merely relied upon information received from the Verizon tandem,
located in Philadelphia, which it then checked against the LERG and the TPM to determine the
ostensible origipating and terminating {ccations of the celis. If the locations both eppeared fo be

in Pennsylvania, and the originating potnt appeared o be outsids of Palmerion’s local calling

ares, Palmerton decided that the cali was subject to intrastate acoesg charges. While Palmerton
31
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contends that this {s “standard mdusty T nractice” (and it may well be), this only highli 5’4 F
that we are attempting to fit the square pegs ol £ agvanced technology into the round holes of
outrnoded reguiation. Palmerion made no attempt to determine the nature o1 Fthe calls but relied
only upon the app'arm‘i bc,@cimzinc and end points to determine that fris was fraffic subject to
inirastate acce ges. Pa}mer‘cn ignored any possibility that the calls were nomadic VoIP
(over which the FCC has ﬁm@ved state jurisdiction) or that they were not telecommunications
services but rather information services (over which the FCC has &lso removed siate

«

jurisdjciicn). The fact that nomadic VoIP originated calls are not geographicaily limited, along .
with the availability of non-natve area codes, prev ems the simple comparison of fLERG and
TPM supposed geographic iocations from being conclusive a8 o the inirastate naters of 2 call.

See, In the Matter of Vonage Holdings Corp., 10 FOC Red. 22404 (2004), affim’d, Me. Public

i

Urilities Commpt'n, 483 .38 570 {8 Cir. 2007). Likewise, the enhancement of raffic provided
hy carriers such as Transcom, PointOne, and CommPartners that are included in the delivery of
the traffic b tba‘qca’ﬂy transparent to Palmerton makes such simple determinations ingufficient

for Concludmg whether the traffic is telecomnnmications services of information SeTVices.

(3lobal NAPs presented credible expertt estimony by Dr. John L. Fike regarding
the naturs of the traffic it delivered to Patmerton. Tor. Fike was accepted as an sxpert witness in
the figld of telecommumications technology. Tr. 957, As such, Dr. Fike was glified fo render
an opinion on &0 ultimate issue in the case. - Commonwealth v. Dantels, 480 Pa. 34(}7 350 A2d
172 (1978} ?uzﬁi-er, Dr. Fike's expért opinion need not be based on facts or data that would be
admissible in evidence themseives, so long a6 the facis or data upon which his opinion is based
are of a type reasonably relied upon by experts in the feld. Pinnacle Health Sys. v, Dep’t of
Public Welfare, 942 A2¢ 183 (Pa.Cowlith. 2008}, CL, Pa. Public Utility Comm 'nv. Pa. Gas
and Water Co., 68 Pa, PUC 151, 197-198 (1988). Global N APs presented credible evidence that
more than §3% of its traffic comes 10 3t from CommPariners, [Tanscom and PoimiOne, with
additional taffic, claimed o be sither enhanced traffic or nomadic VolP, from NTERA, IDT,
Ymax/Magic fack and Raynwood Communications. Tr. 805-811. Dr. Fike testified that the

matters he relied upon in forming s opinions (incloding Giiobel NAPs Bxhibits 4, 7 and 14,

1 A mmiber of the celis Hsted 2s oniginating from Concast were found o Reve actually origingied from
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interviews wiih represeniatives of Transcom and PoirtOne, and review of TTanscom’s,

CommPartmers’ and PointOne’s web sites) arg of 2 type reasonably relied wpon by experts in the
fleld. Tr. 969. This testimony was uncentroverted and I accepted it as adequate for Dr. Piks w
state his expert opinions. Dr. Fike opined that ail traific from hoth Transcom. and BointOne to
Global NAPs is enhanced traffic. Tr. 974, 976. Dr. Fike gave as exarnples of what Transcom

and PointOne do to “enhance” their waffic: (1) Fxing dropped packets throug

B us
sophisticated linear predictive code that does not merely repeat the previous {undropped) packe
but actually mekes a “guess” at what the dropped packet actually was and mserting it, {2}
removing background noise, such as 2 crying baby, throagh signal processing, (3) infeciing
«comfort” noise so that the parties ¢o not mistakenly believe that the call bas been disconnected,
and (4) inserting “short codes” that alfow the custorner to key iz on their computer or handset 2
code that inftiates another process such as an e-mail account or conference calling. Tr. 960-562,
974, 976. Dr. Fike also segtified that at least the first three enhancements congtitute & “hepeficial
change from the input to the output of the signal In form, confent of storage.” Tz.990. Imother
words, Dr. Fike concluded that Transcom and PointOne use computer Processing applications o

act on the content, code, protocel, and other aspects of the subseriber’s information, eeting the

3ty

FCC definttion of enbanced SETVICESs.

T3r. Fike also butiressed testimony of Global NAFs® witness Masuret (Tt 034~
936) by concluding that 50 ta 75 percent of the Transcor traffic that passes on to Global NAPs
is nomadic VelP waffic. Tr. §79. Dr. Fike also concluded that the same cowd zpply (o
PointOne’s traffic passed to (lobal NAPS, though PointOne representatives he spoke with would

not agree to provide percentage information. Tr. 980,

n summary, Global NAPs presented credible evidence that the majority of its
sraffic ie received from three ofher carriers, L ranscon, CompnPartners and PomtOne; that the vast
majority of is waffic is enhanced and hence, information services rather than
telecommunications services; and that a very sigrificant amount (gt least half) of its wafficis

nomadic VoIP, Dalmerton. on the other hand, presented Witnesses from carriers that it claimed

s

AT&T, “Teant” {T7) Mobile, or Embarg. Pabmerton Fxhibit 12, 11-12.

1
L

?



were the souros of the calls that Palmerton contended were subject to imirastate access charges

(Frontier Communications, Windstream Communications, D&E Communications and Honton

Telephone Company) and yet none of these witnesses could sxplein how Global NAPs got

involved with the calls at issue. Tr. 612-613 (Frontier Communications), Tr. 589 (Windstream

Communications), Tr. 618-622 (D&E Commmnications), Tr. 643, 648-651 (Ironton Telephone

i

Company). FEvern the Verizon witness, whose comp any’s Philadelphiz tandem passes the calls

from Giobal NAPs to Palmerton, bad no explanation asto how Verizor calls to Pelmerion got

o~

involved with Global NAPs, Consequently, Global NAPs” evidence is worthier of credence
because it could sxplain how the calls were transported, and by whorm, andé what tvpes of traffic

they were.

M

Pzimerton, who has the burden of proof as to its claim that it is owed intrastate

access charges by Glohal NAPs, failed to bear its burden. Global NAPs prodused sufficient
credible evidence to bear is burden of proof that the calls it forwarded to Palmerton wers

gy g

enhanced by Global NAPs® customers, and conseguently informetion services no

e

selecommunications services, of nomadic VoIP services. Tn either event, they are not calls within
the Clommission’s jurisdiction and are not properly hilled intrastate access cherges, Counts I, T
and TV of the Palmerton Compleint are dismissed 28 being beyond the jurisdiction of the

Commission, '

Count I of Palmerton’s Comnplaint avers a violation of Palmerton’s tariff PA
P.U.C. Tariff Ne. 11 becanse Giobal NAPs never submitied an access service Teguest. Very little
evidence on this issue was adduced by either pasty. When asked if Global NAPs had ever
submitted an access service request Palmerton’s witness’ apswer was not ap unequivocal no, but
rather, “To my knowledge, they bave not.” Upon cross-sxamination Palmertor s witness testified
thet, “[i]{ & company wishes 10 establish a direct trunk group with us, it will send an acoess sErVIice

request Tequesting a certalil mamber of trunks, telling us where they're sapposed to direct them,

i If upon review, e Commission determines that # does have jurisdiction, Palmerton's Counts L, T and TV
should be dismmissed for failure to bear the burden of proofl Foimerton did not adduce z prependerance of the
eredible svidence to esteblish that the calls for which it fas billed Global WAPs intrasinie access charges are, iv Tact,

iptrastate {elecommumpications seIvice.
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whet facilities they're supposed to be put on, yes.” Tr. 551, The very next question and amswer !

wWere!

Q. Now, Global never requested to set up a direct
access to you, did it7?
A No, they haven't.

r. 551-552.

-

b=

The only ofher disoussions regarding access reguesis consisted of Paimerton’s
witness being asked, and agreeing, that if Global NAPs (who has an interconnection agreement
with Verizon) needed more trunks it would request thers fromn Verizon, not Peimerion. Tr 552-

553, This hardly amounts to sufficient evidence on Palmerton’s part to prove that {2} Giobal

NAPs was under some obligation o submit an access service request to Palmerton, or {b) that it

has not done so. See, Tn the Matter of Time Warner Coble Request for Declaratory Ruling That

ey
bt

e
Ao

Competitive Local Exchange Carriers May Obtain Interconnection Under Section 251 of the

i0 VoIP Providers, 22 FCC Red 3513 (2007), Global NAPs South, Inc., as a certificated cLec

in Penmsylvania, hae the right to indirectly interconriect with Palmerton under section 251(a)(1}

ofthe 1006 Act. That is what it has done. Palmerton has not borne iis burden of proof with

respect to Count 11 of its Complaint and Count T will he dismissed on that basis.

Ceunt V of Palmerton’s Complaint avers that Global NAPs is oper

4]
L
47
£
5
ah
o

access provider and/or an interexchange carner” in Penmsytvama without the reg

Commission certification.

iobal NAPs is not a competitive access provider (CAP) as that term is defined In

Pemmsylvania.

17 Gyichal NAPs South, fnc. wes certificated by the Comumission in 1959 as 2 CEEC in the servics terrftories of
Bell Atlgntic-Pennsylvanie, Inc. {now Verizon, e}, Commonwealih Telephone Company, CTE N prit, Inc. (now
Verizon North Inc.), and The United Telephone Compaty of Pennsylvania (now The Unitsd Teisphone Company of
Pennsylvania d&/b/e Embarg), Docket Number A-310771.
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“C AP stands for “competitive access provider.”
An equivalent term within the Commonwealth is
“special access service.” CAP has variously been
applied to the following types of non-switched
service: Leased lines, cirouits, or private lipes of
¢hannels (buf not typically & “chammel” as in
“ymbundled network elements (UNEs)). CAP
service is non-switched (i.e., Gedicated line) service
and may be either within an exchange of hetween
exchangss. [t may be infralL ATA (local access
transport area} or mterLATA. CAP service
cormects point-to-point or multi-point locations
with the CAP’s distinctly independent network.

CAP service does not go forough the publie
switched network (Le., a circuit switched network
such as the telsphone or telex network} in the
manner that local and toll calls do. CAP service
does 1ot access dial tone. Statjons connected 1o
CAP servics geperally do not have seven-digit
telephone mumbers associated with them but may be
sccessed by dialing “codes” {ilke an intercomm that
san access any station on the infercom sysiem, ot
which carmot access, or be accessed by, any party
not on the intercom). CAP serviceis typically paid
for on a $/mile/month basis rather than $/minute or
$ call or $/month basis. Examples of CAF services
are tie fines, private lines, data circuits, “junk yard
cirenits,” “ring down circuits,” eto. CAT Lnes
typically carry data but can cairy voice. CAP
service is typically used by business rather than
resideniial customers.

C AP puthority may not be used to access the public
switched network or toll calling.

Amended Application of Vonguard Telecom Corp., d/b/a CelldarOne, for
approval to offer, render, furnish, o7 supply Facilities-based Competitive Local Exchange
Telecommumications Services, Amended Application of Vanguard Telecom Corp., d/bla
CellularOne, for approval to offer, render. furnish, or supply Faciities-based Compeiitive

Access Provider Services, Docket Numbers A-310621F0002 and A-310621F0005, Tentative
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Opinion and Order adopted March 31, 1999, untsred Apnil 2, 1999, p.16, Final Opinion and
Order adopted and entered April 8, 1995,

(iobal NAPs® service is not dedicated tine service, reserved for the uss ola Bingie
entity. Global NAPs’ service does not connect poini-to-point or multi- -point locations with ifs
own distinctly independent network. Global NAPs service does go through the PETN in the

mnanner that local and toll calis do. (Hiobal NADs is not a CAD.

Chapter 30 of the Code defines an “sterexchange telecommurications carmier 28
“ia] camer other than & local exchangs teleconmunications oarrier authen’zed by the commission
to provide intersxchange services.” 66 Pa.C.S.A. § 3012, The Code also defines “inferexchange
services” as “I{]he transmission of cinterLATA or iniralLATA toll messages o1 data gutside the
local calling area”” 66 Pa.C.S.A § 3012, The undisputed evidence is that Global NAPs did carry
all of the calls 2t issus “outside the Jocal calling aree”. While it is true that Global NAPs was not
the first entity to transmit the call outside of the local calling area of the originating parly {that
fanction was performed by the customers’ primary interexchange carrier (FICY'™), it is equally
true that Global NAPs transmitied the call not only “ontside the Jocal calling area” but outside of
Pennsyivenia. Global NAPs ftgelf argues that is position in the call lies between ons ofiis
enhanced service provider customers and the Verizon tandern in Philadelphia. Global 1RAPS
Tixhibits 5 and 6. Tt is clear that Global MNAPs’ carrving of the call ocours “putside the local
calling ares” of the party originating the call {and * “outside the local calling area” of f Faimerton).
Consequently, Global NAPs meets the Penmsylvania definition of a provider of interexchange
services. However, while Global NAPs may meet the Gteral definition of 2 provider of
interexchange services wunder Pennsylvania law, I have also found that all of its trafhic is
enhanced services, that is, information services rather than "ceiecommuﬂicatibm services. The
FCC has dstermined that the provision of erhanced services is not a commen carrier public
utility offering and that they should be free from public utility-type regulation. [n the Matier of
Amendment of Section 64.702 of the Commission’s Rules and Regulations Second Computer

Inguiry), 77 F.C.C.2d 384, % € 83, n. 34 1980} See, also, In the Matier of Petition jor

i Penmeylvania customers may have two different P1Cs, one for interLATA and enother for imtral ATA calls,

7
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Declaraiory Ruling that pulver.com’s Free World dialup is Neither Telecommunications Nor a
Telecommuntications Service, 13 FCC Red 3307 (2004). In order for the Federal prograim of
dc‘r.egzﬂaiion of enhanced services to work, inconsistent state regulation is preempted by the FCC.
Computer & C@mﬁzmicarians Fndustry Ass'nv. FCC, 693 F.24 198 (D.D.C. 1582}, cert. den. sub
nom. La. Public Service Comm'nv. FCC, 461 U8, 938 (1983). If Global NAPs were providing
telecommunications services it wonld have to be certificaied by the Commussion &8 an
interexchange carrier. Because it is providing information services rather than
telecommmusications services it need not be certificated by the Commission &s an intereXchenge

CAITIET.

Count V of Paimerton’s Complaint ruust be dismissed because Palmerion failed to
prove by a preponderance of the credible evidence adduced that (lobal NAP: is operating as
either a competitive access provider or as an interexchange carrier of telecommunications over

which the Commission has jurisdiction.

“The last Count of Patmerton’s Compilaint, Count V1, gvers that Global NAPs™

Fafls to mainiain legal and financial fitness to hold 2 Commission granted certificate of public

convenience and failed to file annual financial reports in viclation of the provisicns of the
Commission’s regulations {52 Pa.Code § 63.36) and failed to file arnual assessment reports in

P

violation of the provisions of the Code (66 Pa.C.5.A. § 5 10y

Tt is incontrovertible that Global NAPs entities (but not Global MATPs South, Inc.)
e

have been mvolved in Htigation over its business activities i RImerous Staie and Federal

jurisdictions. Tn some of that Htigation it was suocessful and in some it was not. The mere fact that

‘it has prevailed in some furisdictions is evidence frit s legal position is defensible zad establishes
good faith on its part in meintaining its legel pasiton. Lifigiousness, in and of itself, is not
evidence of & luck of legal fitness. Lack of compliance with Commission regalations, on the other

hand, as discussed below, dogs go to Global NAPs Sowth, Inc.’s legal fitness to remain certificated.

A




The question of Global NAPs South, Inc.’s continued fmancial fitness is more
difficult to decide. Global NAPs South, Toc. was ordered to post a surety bond it this case and
faﬁed. ta do so. It did, however, represent that it could post e bond if the entire smonnt was not
required at ome time. Further, Global NAPs presented uncontradicted evidence that it was ahle to
pay its normual business expenses (not including expenses i éisputefi as legally improper} in the
normal course of business. Tr. 812-814. Palmerton did not bear its burden of proofic establish

that (oba! NAPs South, Inc. lacks financial fitness to refain its Pepmsylvania certificate of public

convenience.

© (sobal NAPs South, Ine.’s violetion of the Commission’s regulation at 52 Pa.Code
§ 63.36 is clearty established. Section 63.36(1) requires that Global NAPs South, Ino. fls
anmual financial report by April 30 each yoar covering the nreceding catendar year. Global NAPs
South, fnc. filed its report for the calendar year ending Desernber 31, 2003, on Angust 23, 20086,
nearly four months after it was due. Palmerton Bxhibit 5. Global NAPs South, Ine. fled its reporis
for the calendar vears ending December 31, 2006, December 31, 2007, and December 31, 2008, on.
March 27, 2606.%° Obvicusty, the Slings for the calendar years ending December 31, 2006, and
December 31, 2007, were untimely. In accordance with e provisions of 52 Pa.Code § 63.36(2), a
civil penalty will be irposed for thess three violations (late-filing of the annual reportls for the
calendar years ending December 31, 2005, Decerpber 31, 2006, and December 31,2007y [cannot
say that these late-filings, by themselves, demonstrate a propensity of Global NAPs South, Inc. to

violate the Cods or Comenission orders or e alations. Withowt condoning fate-flings, Global
i por

instant case) nor of Commission investigations. Tmposition ¢f a civil penalty pursuant to the
provisions of 66 P2.C.S.A. § 3301 rather than revocation of the certificate of public conveniencs is

an appropriate penaity here.

" Coumt VT of Pamerton’s Complzint must be specifically addressed to Global NAPs Souk, Ine., the only
Flobal NAPs entity certificated I Pepnsylvania, '
= Palmercon Exhibit 11 includes copies of the fares Global NAPs South, Inc. ammusi reports, but without eny

indication of fhe date fhey were filed other than the cover lotter date of March 25, 2009, Review of the copies
actaally filed with the Commission shows that the filing date for all three anpual reports Was Warch 27, 2008,
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No evidence was introduced at the Hearing i this case perteining to Global NAPs
South, Inc.’s fling or not fling of assessment reports in acoordance with the provisions of section
510 of the Code. This allogation must be dismissed, therefore, Palmerton having failed to bear its

burden of proot.

Count VI of Patmerton”s Complaint wili be sustained In part and dismissed inpart

in accordance with the discussion above

Having determined that Palmerton has not borns its burden of proof ;nhthe main
issue in this cass, the nature of the traffic forwarded by (Global NAPs to Palmerton and the
jurisdictional consequence that flows from that determs nati on, and that Global NAPs has
sustained ifs burden pmof as to its affirmafive defenss on the same issue, & fow sdditional

observations are  order.

First, this case was & formé.l complaint casé, not a Cormmission tiated
investigation. There were sOIng serious repercussions from this distinction. Perhaps of most
significance was the abmty. or lack thereof, of the parties to ohtain evidence. The Commission’s
power to subposna mmesses to appear and testify af & heartng doesnot extend beyond the
boundaries of Pernnsylvania. Discovery is also made much more difficalt when om-oi-state
witnesses must be deposed by use of written questions rather than npon oral examination. A
generic Commission investigation proceeding could compel representatives of certificated pubhic
atilities to appear for examination st a hearing, even if the representative bad fo attend from oul-

of-staie.

Another problem was the extremely short time period in which it was ordered that
{his case be Ei‘aigateri. While the need for expeditious {reatiment was ‘cleaz, 120 days to fuily
Htigate and decide a case with the complicated factual and legal igsues such zs this one contains
is bound o result in a less than fully-developed evidentiary record. All of the normally avaiisble
discovery tools were not able o be used by the parties or were used in such a trumeated fashion &8

to be practicaily unusable.
P %
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Eer thess reasons | strongly endorse Verizon's position, comtained in its Reply

Erief, that “this Commission’s decision with regard to the private billing dispule between 3
Palmerton and Global NAPs should be confined o the spe cific parties before it and the particular ‘

facts of this case.” Verizon Reply Brief, p. Z.

This case is not an appropriate vehicle for sweeping rulings on the treatment of
VolP traffic, for instance. The Commission has previcusly concludsd that it wounld be premature
to make conclusive mnsmcizonai or policy determinations ot io take action with respect to VoIP
traffic until the FCC provides guidance. See, /nvestigation into Voice over Fnigrnet Protocol as ¢
Furisdictionnl Service, Docket Number M-00031707, Order adopted April 15, 2004, entered May
24, 2004. This Commission conclusion should niot be altered based upon the record in this

private coroplalnt case, espec: iaily given the procsdural and time constraints under wiich it wag

Hitigated.
The FCC has two on-going proceedings that address the compiica@‘:eé issues of
national significance that appear in this case . While both Jn the Matter of Developing a Unified

Intercarrier Compensation Regime, 16 FCC Rod 9610 (2001} and In the Muaiter @T’J-’F—Enabled
Services, 15 FCC Red 4863 (2004} have been pending for 2 long time, they are proceedings
designed to provide nationwide utiformity in the areas of jurisdiction over advanced technology
services, the proper method (and, perbaps, amonnt) of alf forms of infercarrier compen sation, and
other issues that appear in the insteant case. The Commission should continue to partcipate in,
and monitor, thess FCC proceedings and defer action pending resolution of fher.

Finally, if the Commission determines that scme“‘ching must be done to stop Global
NAPs from its “freeride” on the PSTN, perhaps an order ender the authority of 66 Pa.C.S.A.
§ 2004{b} divected tar CHobal NAPs South, Tnc. and Palmerton would be appropriate. This would
appesr to paraliel the result reached by the New Vork Public Service Commission in Complaint
of TVC Albany, Inc. d/bia Tech Valley Communications Against Global NAFs, Inc. for Failure fo
Pay Intrastate Access Charges, Case (7-C-0039, Order Directing Negotiation, issusd and

effective March 20, 2008.

I
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CONCLUSIONS OF LAW,

I The Commission has subject matter jurisdiction over some, wut not all, of

the claims contained in Palmerton’s Complaint.

2. The Commission lias personal jurisdiction over Zalmerton.
3. The only Global NAPy entity over which the Commission has nersonal

jurisdiction is Global NAPs South, Inc.

4, As the proponent of Commission order, Palmerton has the burden of

proofin this case.

-

3. To estabiish 2 sufficient case and satisfy the burden of proof, Palmerton

4

frwst show that Global NAPs is responsible or accountable for the problem described m the
Complaint.
&, A showing fhat Global NAPs is responsible or accountable for the problem

described 1o the Complaint must be by a preponderance of the evidence.

7. A preponderznce of the evidence is achieved by presenting svidence more

convincing, by even the smallest amount, than that presented by the other party.

g Palmerton must initially produce sufficient credible svidence to o5t blish &

rimea facie case in order that it not lose sTmmarity.
P

G, T Palmerton does so, the turden of going forward with evidence shifts {o

Global NAPs fo produce credible evidence of at lsast co-equat weight.

1



10, The burden of going forward with evidence may shift back and forth
between the parties, but the ultimate burden of persuasion remains with Palmerton
11, Any finding of fact necessary 1o support the Commission’s adiudication

st be based upon subgtartial evid

1Z. Substantial evidence has been defined as such relevant evidence as 2

reasonable mind might accept as adequate o suppert a conchusion.

fihe

13, More is required than 2 mere ace of evidence or & suspicion oOf

existence of a fact sought to be established.

14, Affirmative defenses are distinguished from the mere denial of facts which
make up the complainant’s canse of action in that 2ffirmative defenses require the averments of

facts extrinsic %o the complainant’s clam.

15, The party asserting au 2Frmative defense bears the burden of proofasto

that affirmative de efense.

16, Affirmative defenscs are property raised under the heading of “New Matter”

in the pleadings.

17 (Hobal NAPs did not mcmée 2 section headed “New Matter” in s Answer,

but clearty dstineated that its position was that it & not owe Palmerton intrastate access charges
due to the natue of the waffic it deliversd fo Verizon's Philadelphia tandem swit
1A P

18, Pahmerton aaquie:sced by raising no cbjection o &y of Giobal NAEL

i

evidence on the basis that it was beyond the scope of the pleadings.

1%
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o Pursuant fo the provisions of 52 Pa.Code § 5.92(a) the pleadings are

amended to properly raise Global NAPS affirmative defenses.

3
oy

This case raises a guestion of subject matter turisdicton.

51, The Commission is 2 creaturs of the legislative body which created it. As

such, it has only the powers, duties, responsibilities and jurisdiction given to it by the Legislature.

22, - The Commission must act within, and cannot exceed, its jurisdiction.

-~

23. Subject matter jurisdiction is a prerequisite to the exerciss of

Lad

the power [0

decide a coniroversy..

4. Jursdiction may not be conferred by the parties where none Sxisis.

]

25 Neither silence nor agresment of the parties will confer jurisdiction where

it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.

56, Since the issae of subject matier surisdiction may not be waived, it may be
raised at any stage of a proceeding by & party, or sud sponte by the court or &gency in which the

case exisis.

57 Thenature of the telephone traffic detivered by Global NAPs to Palmerion 18

determinative of the Commission’s jurisdiction.

59, Ifthe telephone traffic is traty nfrastate, and not otherwise sxcinded from
the imposition of access charges o1 from Commission jurisdiction, then Palmerton has &
imeritorious claim. However, if the traffic 1s of & type over wiich the Commdssion’s junisdiction has
been preempted or is oot telecommunications service, then Palmerton’s clatm for intrastate access

charges must fail.

ad
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Z9. T—"a]mertom’s claim for unpaid irrrastate aSCess charges i8 {iﬁpeszmem upon:

Palmerton’s #bility o esteblish that the telephone traffic for which it billed Global N APg s, in fact,

infrastate telecommunications service not otherwise removed from the Corpmission’s furisdiction.

20. The term “enhanced service’ * mmemns. Services, offered over common
parrier transmission Facilities used in interstate communications, which employ computer

processing & pplications that act on the format, content, cods, protocel or similar aspec ts of the
subscriber’s transmitted information; provide the subscriber additional, different, or restructured

information; or involve subscriber mteraction with stored information.

31, ATl enhanced services ars i formation services” as that term ig defined in
47 17.8.C. § 153(20).
32. The term “information service” means the offering of e capability for

generating, acqu_nnc storing, transforming, proce sesing, Tefieving, wtilizing, or making available
information via telecoromiumications, and inclndes elecironic publishing, but does not include any
use of any such capability for the maz}agcmem control, or operation of & telecommunications

systom o7 the mansgemeit of a teleconnimications s Vice.

3. AN enhapced services are information services, but not ail mfomnation

a3

services are enbanced service

24, Information services are subiect fo the furisgiction of the FCC andnot o

the jurisdiction of the mdividual states.

35. The terms telecommunicaiions service and information servi ize nsed iz The
1996 Act are similar o the terms hasic service and enhanced service that were nsed by thé FCC

prior to 1996,

45
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28, The providers of basic servics are ragulated by the FCC under Title L of

the Communications Act of 1934 as amended by the 1996 Act.

37. The providers of erhaneed service may, but do not have o, 5e regulated 5y

the FCC under its Title I ancillary jurisdiction.

382, Both protocol conversion and protosol processing $Srvices 2S information

services under the 1996 Act.

29, Yniities that offer enhanced protocol processing services i comjunction

with basic ransmission services are ireated as wrregulatsd enbanced service providers.

40.  FEnhenced service providers are exempi from the payment of interstate

access charges.
4]. Fnhanced services ere not regulated under Title If of the 159¢€ Act,

47, order for the Federal program of deregulation of enbanced services to

work, inconsisient state regulatiosn is preempied by the FCC.

43.  The provision of enhanced services is not a common carrier public utility

offering and providers of enhanced services should be fres from public utility-type regulation.

44 The end user of VoIP service mey choose 1o nave a NANP telephone
sumber that does not correspond to his residence or place of business, 1.e.. & NOT-NElvVE ared

code.

- 1

A5 VoIP service that is able to originate calls to or terminate calls from the

PSTN is referred to as interconnecisd VoIP service.

45
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- 46, Tnterconnected VoIP service (1) enables real-tifne, two-way voice
commumications; (Z) requires a broadband connection from the user’s location; (3} 18 Gurires
Internet protocol-compatible customer premises equiprmest (CPE); and {4) pexmits users
generally to receive calls that originate on the public switched telephone network and fo

terminate calls to the public switched telenphone network.
P L

47,  Decanse imercommected VoIP providers are not staie certificared they

cannot directly obiain NANP telephone mzmbers.

5

48, The FCC has repeatedly refused to classify intercommacted VoIP service as

either telecommuirications service or information service under the 1996 Aot

4o Nomadic interconnected VoIP service has been preempted from state
regulation by the FCC.

54Q. With respect to nomadic intercommected VolIP service, the F S s
concluded fhat the “Impossibility exception” of Faection 152(b) of the 1996 Act allows ito
preempt state regulation where it is impossible or impractical to separaie the service’s intrastate

and intersiats components and that state regulation interferes with valid Federal raies or policies.

51 Because nomadic intercommected VoIP service can originate calls from any,
geographic location where broadband internet access 18 available while using a nom-native area
code, the B0 determined that it is, in fact, nmpos ssible or impractical to separate the service’s
imtrastate and interstate componenis and that state 1e egulation would interfere with the Federel

policy of refraining from regulation of the Internet.

59 InJn the Mutter of Petition for Declavatory Ruling that ATET s Phane—io»
Phone IP Telephony Services are Exempt from Access Charges. 18 P.C.OR. 7457 (2004) the

1

FCC pointed out that thers was “no net protocol conversion” > involved in AT&T s service and

}

kL
R
e
8
5

that in all respects other than the intermediate use of its own Internet backbo:

By
IS

i



indistinguishable fiom 2 traditional circait-switched long distance cali, i.e., no exhanced Service

was being provided.

53 The instant case is distingwishable frome Jn the Matter of Petition for
Declaratory Ruling that AT&T's Phone-to-Phone [P Telephony Services are Exemppt from Access
Charges, 19 F.C.CR. 7457 (2004} because enhanced services are being apphisd to tho calls that

Global WA Ps Forwards to Palmerton.

34,  Palmerton’s “study” of approximately 2,100 calls out of 2 minimum of
189,000 calls forwarded to Palmerion by Global NAPs, representing slightly more than 1% of the

calls, was niot proven ¢ be stetistically vabd.

z5  Palmerton’s “study” mcluded cails tigted as originating from Paetec but
were actually from numbers that Paetec had assigned to Vonage, & VoIP provider — sspecially of

nomadic VoI, a category of calls over which the FCC has assumed junisdiction.

¥

- 36 Palmertor’s “study” included calls that are listed as originating from
Comeast that originate in IP format and terminate at Palmerton in TDM format. That is, the calls
undergo a net protocol conversion which the FCC has held makes them information sErvices

rather than {6 scommumicaiions services,

57 Because Palmerion’s “study” did pot attsmpt to determine if zny of the
imeluded calls were actuaily information services rather than telecommunications serv ices, a0y
finding of fact that the calls were subject to intrastate access charges based upon the “srady”

would be mere speculation and conjecturs.

5%.  Palmerton’s “study” ignored any possibility that the calls wers nomadic
VoIP (over which the FCC has removed state jurisdiction) or that they were not
relecommumications services but rather information services (ever which the PO has also

ammoved state jurisdiciion).

48
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50, The fact that nomadic VelP ongmarac% calis are not geographically Lmited,
along with the aveilability of non-native area codes, prevents the simple compariscs of LERG
and TPM supposed geographic locations from being conclusive as to the infrastaie nature ofa

call.

60. The anhancemaﬁt of traffic provided by carriers such as Lranscom,
PointOne, and CommPariners that are included i the defvery of the traffic but basically
{ransparent to Palmerton mekes the mere comparison of LERG and TPM supposed geographic
locations insuficient for concluding whether the traffic is telecornm umicaions Services ot
information services

61.  (Glohal NAPs presented credible expert testimony by Dr

tf

oh

k
-
e
S
0

]

regarding the nature of the traffic it delivered 1o Pal*mr‘on

~

&2, Dir. Fike was accepted as an expert wilhess n the field of

telecommunications technology.

a3 Dr. Fike was gualified to render an opinicn on 20 plimsats issue in the
case.
64,  Dr. Fike’s expert opinion need not be based on facts or data that would be

admissible tn evidence themselves, so long as the facts or data upon which his opinion is based

are of a fype reasonably relied npon by experts in the field.
45 Dr. Pike testified that the matters he relied upon in forming his opinions
(including Global NAPs Exhibits 4, 7 and 10, interviews with represeniat tves of Transcom and

PointOne, and review of Transcom’s, CommPartners’ and PoiniOne’s Web sites) are of atype
r r -

reasonably relied upon by experts in the field.

4G
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66. Al traffic from both Transcom and PointOne to Global AP is enhanced

traffic.

§7.  Fixing dropped ?ackets through use of  sophisticated lnear predictive
code that does not merely repeat the previous (undropped) packet but actually mekssa” gae:ss" at
what the dropped packet actually was and mserting i, removing background noise, such asa
crying baby, through signal processing, and Injecting “comfort” noise sc that the parties do not
raistakenty belisve that the cali has been disconnected, constitots 2 beneficial changs fom the
input to the cutput of the signal in forny, content or storage.

6% Transcom and PointOne use COmMpUter Processing applications i act on
the content, code, protocol, and other aspacts of the subseriber’s information, meeting the ECC
definition of enhanced services.

a9. Global NAPs presented credible evidence that the majority of iis fraffic is
recerved from three other camriers, Transcom, ConmPartners and PeintOne; that the vast
majority of its waffic is enhanced and hence, information services rather than
telecommupications services; and that a very significant amount {at teast hatf) of its raffic is

nomadic VolP.

95, Clobal NAPs” evidence is worthier of credence because it could explain
how the calls were transported, and by whom, and what types of fraffic they were, while

Balmerion’s avidence could not.

~1 Palmerion, who has the burden of proof as o its claim that it 1s owed

infrastate access charges by Global NAPs, failed to bear its burden.

79 (3lobal NAPs produced sufficient credible evidence to bear its burden of

proof that the cells it forwarded to Patmerton were enhanced by Global NAPY' customers, and

consequently information services not telecommunications services, or nomadic VoiIP services.

50




73. The ealls forwarded by Global NAPs to Palmerton are not calls within the

i

Commission’s furisdiction and are not properly billed mtrastate access charges.

74, Counts I, T and TV of the Palmer(on Complaint are disinissed as being

beyond the jurisdiction of the Commission.

[y

75, Palmerton did niot adduce sufficient evidence 1o prove that (5) Globa
WNAPs was under some obligafion to submit an access service request to Palmertot, of {b) that it

has not done so.

76 Palmerion has not borne ifs burden of proof with respect to Count I ofits

Complaint and Count I will be dismissed on that basis.
77, Global NAPs is not a CAP as that termo 18 defined in Pennsylvania

78. Chapter 30 of the Code defines an “nterexchange telecommunications

carmier” as “Ja} carrier other than a {ocal exchange telecommunications carmer authorized by the

commmission to provide interexchange services.”

79. The Code defines “interexchange services™ as “ItThe transmission of

interLATA or intral AT A toll messages of data outside the local calling area.”

80, (Hiobal NAPs meets the Pennsylvania defimition of a provider of

interexchange services.

81, Because (Global NAPs is providing information services rather than

"

telecormunications services it need not be certificated by the Commission as an interexchange

cartier.



32, Count V of Palmerton’s Complaint must be dismissed because Palmerton
failed to prove by a preponderance of the credible evidence adduced that (lobal NAPs is

operating as eifher & comps titive access provider or as an interexchange carrier of

telecommumications over which the Commission has jurisdiction.

23 Count VI of Palmerton’s Complaint must be specifically addressed ©©

. (lobal NAPs South, Inc., the onty Global NAPs entity ceriificated in Pennsylvania,

24, Gl ob& NAPs Soufh, fnc. presented unconiradicted evidence that 1t was able
to pay its normal business expenses {not including expenses it disputed as legally improper) I the

normal conrse of Husiness.

85. Globel NAPs South, Inc. did not timely file ifs anual financial reports for
$he calendar vears ending December 31, 2005, Decernber 31, 2006, and December 31, 2507,

violation of the provisions of the Commission’s rogulation at 52 Pa.Code § 6336

88, Tn accordance with the provisions of 52 Pa.Code § 63.3 6{2), & civil penalty

)

may be imposed for the three violations of the Commission’s regzﬂauoz; at 52 PeCode § €

et}
s
bt
g
Ch

57, Glehal NAPs South, Inc. has not otherwise besn the subject of complaints

(with the exception of the instant case) nor of Commmission investigations.

2% Paimerton did not bear its burden of proof to establish that (lobal NAPs

South, Inc. is not legally nor financially fit to remain cerfificated by the Cormmission

89,  No evidence was introduced at the Hearing in this case pertaizing to Global
NAPs South, Tne’s fling or not filing of assessment reports i accordance with the provisions of

section 510 of ths Code. This allegation mus: be dismissed, therefore, Palmerton having failed fo

bear its burden of proof.

th
I
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5G. Count VI of Palmertorn’s Complaimt will be sustained in part and dismissed

in patt.

ORDER
THEREFORE,
IT IS ORDERED
i That the formal Complaint filed March 4, 2009, by Palmerton Telephons

Company with the Pennsylvania Public Utility Commission, Docket Numbaz €-2009-2093336, 15
dismigsed as fo Global NAPs Perwsylvama Tne., Global NAPs, Tnc, and other affiliales, except for

(3lobal NAPs Soulh, Inc.

That the formal Complaint filed March 4, 2009, by Palmerton Teiephone

bl

Company with the Pennsyivania Public Utility Commuission, Docket Number C-2009-2093336, i3

sustained in part and denied in part as W Global NAPs South, Inc.

3. That Counts [, T and TV of the formal Complaint fled March 4, 2009, by
Palmerton Telephone Company with the Pennsylvania Public Utility Commission, Docket

Number C-2009-2093336, are dismissed for lack of subject matter juzisdiction.

4. That Count I of the format Complaint filed March 4, 2009, by Palmerton
Telepbone Company with the P ennsylvania Public Utility Comssmn Docket Number C-2009-

2093336, is denied for failure of Palmerton Telephone Comipany fo bear its burden of proof.

[¥43
Ll
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5. That Count V of fhe formal Complaint filed March 4, 2009, by Palmerton
Telephone Company with the Pennsylvania Public Utility Copmmission, Docket Number C-2009-
2093336, is dented in part for failure of Palmerton Telephone Company to bear #s burden of proof
as to the allerfado"l that (llobal NAPs South, Inc. is operating as 2 : competitive acoess provider
(CAP) without having a cer riificate of public convenience issued by the Pennsytvania Pu uim
Utility Cormarmission, and & smissed in part for fack of subject metier furisdiction as 1o the
allegation that Global NAPs South, Inc. is operating as an m?c’*e}frnc.nge carrier without having a

required certificate of public convenience issued by the Pennsylvania Public Uity Commission.

6. That Count VI of the formal Cempia;im filed March 4, 2009, c} Paimerton

Telepﬁone Company with the Penmeylvania Public Utility Cammission, Docket Number C-2009-
2093336, 18 sustaimd as to the aliegation that Global NAPs Qesuth, e, has viclated the provisions
of 52 Pa.Code § 63.16 by not timely Skng its anmuat fnancial reports for the caiemdar years ending
December 31, 2005, Decambcr 31, 2006, and December 31, 2007, and denied for failure of
Palmertorn. Telephone Company to bear it burden of proof as to the allegation that Giobal NAPs
Soutb‘,'fnc. has violated the provisions of 66 PaCSALES 10 by failing to file anoual assessmert
reports. |

_ 7. That Global NAPs South, Inc. shall, for thres violations of the provisions
of 57 Pa.Cods § 63.36, pay a civil pentalty of $750 as provided for in the Public Utility Code,
64 Pa.C.S.A § 3301 b certified check or money arder, within twenly (20) days afies service of

>

the Commission’s Order and forwarded to:

Pennsylvania Public Utility Comimission
B0, Box 3265
Harrishurg, PA 17105-3265
&, That, in accordance with the pro vigions of the Penmsylvania Public Uuhty
Commissior’s Opinion and Order adopted and entered Tune 25, 2009, at Docket Number C-
2009-2093336, (Global NAFs South, Inc. shall pay a civil nena_‘y, cuiculated at the rate of $1,000

per day commencing May 29, 2009, through and including the date of & final P ennsylvamnia

54
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Public Uttty Commission Order in the above-ceptioned cass, bY certified check or money ordsr,

within twenty (20) days after service of £ the Commissicn’s Order and forwarded to:

Permsyivania Public Uity Compaission
P.O. Box 3265
HEarrsburg, PA 17105-3265

g, That Global NAPs South, nc. cease and desist from further violations of
the Pennsylvania Public Uuuty Code and of the Permsylvania Public Utility Comumission’s

regnlations and oréers.

<0, That the record at Docket Nurmber C-206%- 7093336 be marked closed.

J j s
Date: Angugt 7. 2009 % o : %éw‘%g

Administrative Law Judgs
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1 COMMONWEALTH OF PENNSYLVANIA
2 PUBLIC UTILITY COMMISSION
K SO

I the Matter of:
4

Palmerton Telephone Company v Global NAPs @ Docket No.

5 South, Inc. etal. Billing Dzsnute (C-2009-2093336
Further Hearing.

7 Pages 792 through 1064 Hearing Room 4
Commonwealth Keystone Building

8 Forster Street
Harrisburg, Pennsylvania
S Thursday, July 10, 2009
10 Met, pursuant to notice at 9:05 a.m.
11 BEFORE: WAYNE L. WEISMANDEL,

Adminisirative Law Judge
12

13 APPEARANCES:

14 JOEL DAVIDOW, ESQUIRE

Kile, Goekjian, reed & McManus, PLLC
15 Suite 570

2100 New Hampshire Avenue, NW
16 Washington, DC 20036

(For Global NAPs Soutk, Inc.)

17

DANIEL DELANEY, ESQUIRE
18 17 North Second Street, 18th Floor

HMarrisburg, Pennsylvania 17101-1507
19 {For Global NAPs)

26

21
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Commonwealth Reporting Company, Inc.
1-800-334-1063

974

Dr. Fike conduct the study?
MR. DAVIDOW: Yes. And the -- and -- all
right

&
B

BY MR. DAVIDOW:
Q. So, guestion for the moment is, did your
interview with Transcom lead vou to any conclusion
about the correctness of their other representations
such as, in their letters, that they received their
traffic in internet protocol?
A, The interview was consistent with the
information contained in the letters and the general
information on the website.
{).  Was the information consistent with the
information regarding how regularly they enhance the

affic?
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18

19

L

A, How what, sir?

3.  Regulariy.

A, How regularly? it appears that they enhance a
hundred percent of the traffic pas%es through their
switch, That's my conclusion.

. Isee. And what did you conclude they do to
that traffic?

A.  They enhance it had one or more ways that |
described earlier. In fact, they're very proud of

et

Lhidi.

Commonwealth Reporting Company, Inc.
1-800-334-1063

' From what you know of it, do you consider the
ESP indusiry to be competitive?

A, Certainly, it is the future.

Q. Inyour judgment, would one HESP company have fo
offer as much enhancements as another in order to
remain competitive?

A, Well, certainly, it's a highly competitive

industry. And, so, they have 1o offer some combination

of service and price features to attract business from



10

11

e
D

£

[xo]
Lo

an mtensely competitive market.

. Did vou make any investigation concerning
whether the use of contracts or warrantees was an
mnportant feature of this industry?

A, Tinquired In my interviews, and I believe
there wag some statements alse made here in these
hearings in that regard.

Q.  And what conclusions did you come to based on
that entire process?

A, The companies frust one another. If they say
that they're fraffic is of a certain nature. thatis a
fact.

With the recognition of consequences if it's

A, 1don't know that consequences came up one way
or another.
Commonwealth Reporting Company, Inc.
1-800-534-1063

276

Q. Allright. Did you also investigate
comparison between the letter done by PointOne, their

website, and what they told vou in the interview for?
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16

17

i%

A.  In general, ves.
Q. And what conclusions were reinforced by the
interview?

A, Tconcluded that PointOne traffic that is -

comes to GNAPs from PointOne is 100 percent enhanced.

That's consistent with the claims on their website,
which is essentially a marketing website.

. Inlight of your entire investigation,

everything from - everything you learned since you
were hired through your attendance at this trial, could
you teil me whether you coneur or do not concur with
Wir. Masuret's contention that at least 75 percent of
the traffic being supplied to Global NAPS is from
nomadic VOIP sources?

MR, KENNARD: I'm going to object. How

could he conclude? He's been qualified as a technology

expert, not as an expert on traffic generated by
TTanscom.
This now goes beyond his expertise. He's
heen allowed to talk on enhanced services, whether it
1

includes erthanced services.

Now we're asking about market share. If

Commonwealth Reporting Company, Inc.



3

L)

1-800-334-1063

977

he wants 1o ask, do they have some that also make it
enhanced, that's fine. 1 think that would be
consistent with Your Honor's rule.

But now the information being sought is
hearsay. And i don't see how it is necessary to -- the
information is not necessary to the formation as to the
conclusion. If they have some, provide an opinion.

But he does not. He should specify how much.

JUDGE WEISMANDEL: [ think, Mr. Davidow,
nefore you could ask a question and I could allow the
witness to answer that vou just asked, there needs to

be some more foundation laid as to -- I mean,
everything he testified so far about has been what he's
done in looking into enhanced service.

I presume that you are differentialing
between enhanced services and VOIP and nomadic VOIP,

re you not?

MR, DAVIDOW: Yeah. Did your
investigations wnchude -~

JUDGE WEISMANDEL: Is that a yes?



21 MR. DAVIDOW: - importance of nomadic
22 VOIP to the business model of these firms?

23 THE WITNESS: Appears to be a substantial
24 portion of their customer base, yes.

25 MR. KENNARD: Your Honor, that's the

Commonwealth Reporting Company, Inc.
1-800-334-1063
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Summarv of Most Becent Bills from the TDS Companies

Wilton
Interstate = §1,427.54

Intrastate = $2.752.02

Merrimack
Interstate = $4,325 08

intrastate = $2,049.71

Kearsage
Interstate = $3,549.94

Intrastate = $2,833.54

Hollis
Interstate = §2,829.65

Intrastate = §1,814.85

Total Interstate = $12,132.21 {56.21% of total owed)

Tote! Inirastate = §9,450.52  (43.79% of total owed)
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMBMISSION

DT 08-928

HOLLIS TELEPHONE, INC, KEARSAGE TELEPHORE CO.,
MERFIMACK COUNTY TELEPEONE CO., AND WILTON TELEPHONE CO.

AFFIDAVIT OF MATTHEW TRHIELEMANNM
[, Mathew Thielemsann, if called 1o provide sworn testimony, could and would

testify competently as follows:

at 390 15th 81 8., Apt 126, Arlington, VA 22202, and am ¢

Jo—
Premef
bt
<y
)
4
fodo
¢
n

iie, Goekjian, Reed & McManus PLLC where [ have acted as lega

Fthe Virginia Bar.

]
o
<

a5 admitied pro hac vice as counsel for Global NAPs, Inc. In Marhation

Telecommunications Corp., dib/a Metropolitan Telecommunications, a/k/a |
Global NAFs, Inc., 08-CV-3829 (S DINY .y (Aer Ta’j; assisted in fhe adounisirative
proceedings in Palmerion Telephore Comparry v, Global NAPs South, Inc., Global NAFPs
Permnsylvania, Inc., Global NAPs, Inc., and other affiliaies, C-2009-2093336
(Palmerion), and selected the various transcript excernts for use as exhibits in Global's
Metion to Siay Disconmection and for Reconsideration in this dispute so as to remove

only extranecus materials.

he document attached to the Motion to Stay Disconnection and for

Lad

Reconsideration as Exhibit B is 2 true and correct copy of 2 franscript excerpt containing

the testimony of Stanley Redden in Mer Tel.

13l



4. The document attached to the Motion to Stay Disconnection and for
Reconsideration as Exhibit C is a frue and correct copy of a ranscript excerpt containing

the testimony of Keith Herron in Mer Tel.

h
r-"-i

The document atiached fo the Motion to Stay Disconnection and for

Reconsideration as Uxhibit D is a true and correct copy of a transeript excerpt containing

o)

e testimony of feffrey Noack in AMer Tel.

<

. The document atiached to the Motion to Stey D isconmection and for

Reconsideration as Exhibit F is a true and correct copy of a transcript excorpt aming

7

- Munsell in Mer Tel.

,,x
kﬂ{:j
et

hie testimony of Willian
7. The document aftached to the Motion to Stay Discennection and for
Reconsideration as Exhibit H is a true and correct copy of a transeript excerpt containing
the testimony of BEdward Mulligan in Mer Fel.
8. The document atfached to the Motion to Stay Diisconnection and for

Exhibit I is a true and correct copy of a transcript excernt containing

tr,

Reconsideraiion as

the testimony of Robert Edward Lee Johnson in Mer Tel.

. The docwment attached to the Metion to Stay Disconnection and

3 -
4

Reconsideration as Exhibit J is a true and correct copy of 2 transcript excerpt containing
the testimony of Bradford Masuret in Mer 7el.
10, The document attached to the Motion to Stay Disconnection and for

Reconstderation as Exhibit K is a true and correct copy of a transcript excerpt containing

the testimonv of Leslie Bemry in Afer Tel.

[



Il The document attached fo the Motion to Stay Disconnection and
Reconsideration as Exhibit L is a true and correct copy of & transcript excerpt containing
the testimony of Gregory Eccles in Mer el

12. The document attached to the Motion to Stay Disconnection and for
Reconsideration as Exhibit M is a true and correct copy of a transcript excerpt confaining

the testimony of fohn Fike in Palmerron.
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Hampshire that the foregoing is true and correct
g

LR
Executed this |7 day of December, 2009 at Washington, D.C

//é i f;*\”_w__ﬂ_,‘_.

Matthew T h;eiemam

i“;zgza"“ %wa ﬁi@fic*: of $od
Wy Commission Pipires 'mﬁéf?a‘%‘?
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