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PENNI CHUCK WATER WORKS, | NC.
Petition for Permanent and Tenporary Rate |ncrease

Order Ganting in Part and
Denying in Part Mtion for Confidential Treatnent

ORDER NO 28,842

Novenber 16, 2001

BACKGROUND

On Septenber 27, 2001, Pennichuck Water Works, Inc.
(Penni chuck) filed a Mdtion for Protective Treatnment concerning a
conpensati on study perforned for Pennichuck by consultant Arthur
Andersen. The conpensation study is dated August 3, 2001 and was
filed in response to Staff’s Data Request 2-12. Staff took no
position regarding the notion.

The conpensation study eval uated base sal aries and
ot her benefits of the top five executives of Pennichuck and
conpared these nunbers to conpensation figures of other water
conpani es. The study al so conpared a representative sanpl e of
Penni chuck’s work force with representative positions of other
wat er conpani es. The study nade findi ngs concerning the
proxi mty of Pennichuck’ s conpensation |evels to the narket
nmedi an.

Penni chuck requests the Conm ssion issue a protective
order granting its notion and protecting from public disclosure
salary information contained in the study whi ch Penni chuck
mai ntains in strict confidence. Pennichuck further requests any
order relating to protective treatnent extend to any testinony

that may be filed disclosing the contents of the conpensation
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study, any discovery, argunent or briefing relative to the
confidential information.

Penni chuck avers disclosure of the information would
cause harmto Pennichuck because conpeting conpanies could nore
easily lure enployees away and the informati on m ght cause
di scord anmong i ndividuals within the conpany. Pennichuck stated
it would be willing to release the conpensation study information
to intervenors who enter into appropriate confidentiality
agr eenent s.

1. COVWM SSI ON ANALYSI S

The detailed information regarding relative
conpensation | evels Penni chuck provides its enployees is
important to the Commi ssion's investigation of Pennichuck’s rates
in this docket.

The New Hanpshire Ri ght-to-Know Law provi des each
citizen with the right to inspect all public records in the
possessi on of the Conmi ssion. See RSA 91-A:4, |. The statute
contai ns an exception, RSA 91-A:5, 1V, which exenpts any
“[r]ecords pertaining to internal personnel practices [and]
confidential, comrercial or financial information.” The New
Hanpshire Suprene Court provided a anal ytical framework for
enpl oying this exception in Union Leader Corp. v. New Hanpshire
Housi ng Finance Authority, 142 N.H 540 (1997). There nust be a
determ nation of whether the information is confidential,
commercial or financial information "and whet her disclosure woul d

constitute an invasion of privacy.” 1d. at 552 (enphasis in
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original, citations omtted). “[T]he asserted private
confidential, comrercial, or financial interest nust be bal anced
agai nst the public's interest in disclosure, . . . since these
categorical exenptions nean not that the information is per se
exenpt, but rather that it is sufficiently private that it nust
be bal anced agai nst the public's interest in disclosure.” 1d. at
553 (citations omtted).

As stated in previous orders, we require a notion for
confidentiality to contain (1) the specific docunents or portions
t hereof for which confidential treatnment is sought, (2) reference
to statutory or common |aw authority favoring confidentiality,

(3) "[f]acts describing the benefits of non-disclosure to the
public, including evidence of harmthat would result from
di scl osure to be wei ghed against the benefits of disclosure to

the public,” and certain evidence. Puc 204.06(b). The evidence
must go to the issue of whether the information would likely
create a conpetitive disadvantage for the petitioner or the
information is not general public know edge and neasures have
been taken by the petitioner to prevent dissem nation of the
information. Id. at (c).

The issue of confidential treatnment of enployee

conpensati on data has been raised before. In Oder No. 22,228,

Uni on Tel ephone Conpany (July 9, 1996), the Conm ssion found the

benefits of non-disclosure of all enpl oyee conpensation data did
not appear to outweigh the benefits of disclosure of certain

conpensati on dat a.



DW 01- 081 4

O her conpensation data may not be confidential.
Uilities must file with the Comm ssion annual reports pursuant
to RSA 374:13. These reports, which are publicly avail abl e,
require disclosure of conmpensation for the utility's officers.
Penni chuck’ s annual filings disclose the conpensation |evels of
the President, Vice President, Treasurer/Chief Financial Oficer,
and Controller. This information is also contained in the
conpensation study. As to these officers, we will deny
Penni chuck’ s Motion because the infornmation has been previously
di scl osed.

Penni chuck states it maintains the enpl oyee
conpensation information in strict confidence and has not shared
the information outside its parent conpany’ s board of directors,

t he CEO of Pennichuck, or other menbers of Pennichuck’s
managenent team For this reasons as well as reasons articul ated
above, we find the information for enployees not contained in the
annual report is exenpt from public disclosure under RSA 91-

A5, 1V. It is financial and personnel information which

Penni chuck has traditionally kept confidential.

Based upon the foregoing, it is hereby

ORDERED, that Pennichuck Water Works Inc.’s Mdtion
requesting confidential treatnent of the conpensation
information, be it in the formof Data Response 2-12, or included
in other discovery, argunment, brief or testinony, is GRANTED I N
PART to the extent it relates to conpensation of enpl oyees not

previously disclosed in the annual report filed with the
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Commi ssion; and it is

FURTHER ORDERED, that Pennichuck Water Works Inc.'s
Motion is DENIED IN PART to the extent it relates to conpensation
for officers identified in the annual report filed with the
Commi ssion; and it is

FURTHER ORDERED, that this order is subject to
reconsideration in the event that the Conmi ssion Staff or any
party raises concerns and it is subject to the on-going right of
the Comm ssion to reconsider this order in |ight of RSA 91-A,
shoul d circunstances so warrant.

By order of the Public Utilities Conm ssion of New
Hanpshire this sixteenth day of Novenber, 2001

Thomas B. Getz Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Debra A. How and
Executive Director and Secretary



